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INTRODUCTION

This Court has dways welcomed those who wish to assert their right to file bankruptcy without
the services of an attorney, the so-caled pro se filer. However, due to the complexity of the issues
that may be involved in selecting which chapter to file, claiming the proper exemptions, understanding
wha may or may not be discharged, and the possibility of adischargeability or discharge complaint
being filed, we do recommend that individuals seek the services of competent counsdl. That being sad,
there will be anumber of individuas who sill chooseto “goit done.”

Thismanud is prepared for that person, the individua who has decided to proceed with a
bankruptcy filing without any legd assstance. While neither the Court nor any employee of the Court
can give legd advice', there are anumber of procedurd stepsin filing a bankruptcy petition and
managing the case through discharge that can be complicated. The manua is intended to assigt the pro
se filer in navigating those procedurd steps.

L Courts have adopted the policy that employees of the clerk’s office are prohibited from giving lega advice to the public.

Courts use 28 U.S.C. 8955 to support this position, reasoning that providing legal advice comes within the definition of the “practice”
of law prohibited by §955.
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OVERVIEW OF THE BANKRUPTCY PROCESS

This section will give you a glimpse into the bankruptcy process, the stepsinvolved in most
cases, and what a debtor must do to effectively navigate a case through this court.

1. Debtor (s) must attend an approved credit counseling cour se within 180 daysbefor e filing
the bankruptcy petition (unless a certification attesting to exigent circumstancesis
filed with the petition [see 11 U.S.C. 8h(3)(A)].

2. Debtor(s) must use the officid forms, including the Means Test Caculaion form (Form 22),
complete them accurately and file them with the Court.

3. A cetificate of attendance from an gpproved credit counsdling service must be filed with the officia
forms.

4. Debtor(s) must pay thefiling feein full or
(& filean Application to Waive the Filing Fee, which must be gpproved by the Court
(b) filean Application to Pay the Filing Feein Ingalments.

5. Debtor(s) must send the trustee a copy of their prior year' s federa tax returr? at least 7 days before
the scheduled meseting of creditors.

6. If acreditor requests a copy of the tax return at least 15 days before the meeting of creditors, the
debtor(s) must provide a copy to that creditor at least 7 days before the mesting.

7. At the meeting, debtor(s) must provide two forms of identification, such asadriver’slicense, a
passport, asocia security card or a credit card (at least one must be apicture ID).

8. At the meeting, debtor(s) must provide the trustee with copies of pay stubs and other indications of
al income received within the prior Sx months.

9. Debtor(s) must attend the meeting of creditors and be examined under oath by the trustee. Creditors
are invited to atend this meeting.

10. Debtor(s) must cooperate with the trustee and respond to al reasonable requests for information
and documents.

2 Alternatively, debtor may provide the trustee and/or a creditor with a transcript of the gpplicable tax return. A transcript
is available from the Internal revenue Service by calling 800-829-1040 or by downloading the form (Form 4506T) from their website:
irs.gov
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11. Debtor(s) must complete a Financia Management course gpproved by the Office of the United
States Trustee and file a certificate of completion with the Court. This must be done within 45
days after the meeting of creditors.

Generdly, debtor(s) will be granted adischarge if al the required steps have been completed and, if
any complaint objecting to the discharge was filed by a creditor or the trustee, the complaint has been
resolved in the debtor(s)’ favor.

LOCATING LEGAL AUTHORITY/STATUTORY SOURCES

The federa bankruptcy law isfound under Title 11 of the United States Code. Copies of the
United States Code are available at public libraries and may be found online a
http://Amww.law.corndl|.edu/topics/bankruptey.html There are aso federa and locd rules and forms
that apply to every bankruptcy case. The federd rules and forms are available on the same webste.
The loca rules and forms are available on the Court’ s website: www.mab.uscourts.gov

THE EFFECT OF REPEAT FILINGS

Automatic Stay

If you have filed a bankruptcy petition within the previous 12 months, you should be aware that
the automatic stay provided under 11 U.S.C. 8362(a) may not take effect in another case or may be of
limited duration. The stay is operative for only 30 daysif you had a prior bankruptcy case pending
within the previous 12 months. The stay does not go into effect a dl if you had two cases pending in the
prior 12 months. Read the section of the law noted above if you have any questions or to determine
whether or not this may gpply to you.

Discharge

If you have filed a bankruptcy case previoudy and received a discharge, the law limits how
often you may file again and recelve another discharge of your debts. Y ou may file a Chapter 7 case
and receive a discharge of debts only once every 8 years. The time is cdculated from the date of filing
of each of the cases. Y ou may file a Chapter 13 two years after aprior Chapter 13, but four years after
any other chapter. If you file a case within these time frames, the law states that you will not receive a
discharge.

BEFORE FILING FOR BANKRUPTCY

Theinitid god of bankruptcy isto rdieve an individud of unmanageable debt and, through the
use of the dlowed exemptions, to leave the individud with the means to support himsdf or hersalf and
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their family. The bankruptcy law requires that a debtor seek credit counsdling prior tofiling a
bankruptcy petition. In other words, explore other avenues of unburdening onesdlf from debt before
deciding bankruptcy isthe best or only option. The Office of the United States Trustee has an
approved list of credit counsding agencies for each state. See Exhibit 1 for the current list for
Massachusetts and for the website for the list for all other states.

Anindividud must attend credit counsding either in person, over the telephone or viathe
internet. If that counsding is not successful and the individua till needs to file bankruptcy, then he or
she mugt obtain a certificate from the counseling agency attesting to the fact that they attended
counsding. If arepayment plan was developed for the individud, then that plan aswell asthe
certificate must be filed with the bankruptcy petition. If an individud must file a petition quickly and he
or she has not been to credit counsding, the petition can be filed but the person mugt file a tatement of
exigent circumstances and then mugt attend counseling within 30 days of filing the petition. See
8109(h)(3)(A). Failureto file the statement and attend the counsaling within 30 days of the bankruptcy
filing will result in dismissal of the case.

Y ou may work with a bankruptcy petition preparer who will assst you with the paperwork,
however, a preparer is not an attorney and is prohibited from giving legd advice. Furthermore, a
petition preparer must comply with Title 11 U.S.C. 8110, provide hisher tax identification number, and
disclose any compensation you paid for the services. A preparer will generaly have the forms available
for you and assst you in completing the routine information; but remember, he or she is not an attorney
and cannot and should not be advising you on what chapter to file, what exemptions to clam, how
secured debt may be affected, and generaly how your case will be resolved.

If you do plan to file a bankruptcy petition without anyone' s assstance, the first step in the
process is to secure the proper forms. The officia forms, authorized by the Judicia Conference of the
United States, are available from any legd stationery store, or you can download them for free at
www.mab.uscourt.gov The first problem you encounter will be to determine which type of bankruptcy
is best for you: Chapter 7, 11, or 13. See Exhibits 2, 3 and 4 for some information on the various
chapters of bankruptcy. Basicdly, in a Chapter 7 you turn your nonexempt assets over to a trustee who
then liquidates, or sdlls them, to pay your creditors. In a Chapter 13, you devise a plan in which you
pay creditors back a percentage of what you owe them over a period of up to five years. A chapter 11
generdly isfiled by individuas who have debts that exceed the amounts dlowable to file a Chapter 13.
Similar to a13, in a Chapter 11 the debtor devises a plan to pay creditors back over a period of time.
Chapter 11 is generaly intended for business debtors, so individuas may find the reporting and
accounting requirements and the potentid for the creation of a creditors committee to be unduly
burdensome and expensive.

PREPARING THE PAPERWORK

Once you have decided on which chapter to file, you must complete the forms. Gather dl your
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paperwork together, past and present bills, collection notices, etc., aswell as your pay stubs and the
prior year' stax return. The firdt three pages, referred to as the “ petition pages,” are self-explanatory:
name(s), address(es), telephone number(s), socid security number(s), chapter you wish to file, number
of creditors, estimated assets and estimated debt, and the like. Y ou must answer dl the questions that
aoply toyou. At the end of the third page thereisasgnature line. 'Y ou must Sign the petition here. If
thisisajoint petition, a husband and awife, then both parties

must Sgn. Anindividud and a corporation cannot file ajoint petition, however, if you own an
unincorporated bus ness then you may include that business name and the debts it owes in your petition.
For example, John Doe runs addi caled The Corner Déli. It is not a corporation. He could file
bankruptcy as John Doe, d/b/a (Doing Business As) The Corner Deli, and include any debts the
business owes since heis persondly responsible for those debts. If the business was incorporated, it
would have to file its own separate bankruptcy petition.

Once you file your bankruptcy petition, the Court will send anotice of a meeting of creditorsto
al the creditors you list on your Schedules D, E and F, discussed below. The Court requires that you
provide atyped list of al of these creditors in a specific format so that the names and addresses can be
scanned into the computer. Thisis caled a matrix. The mailing matrix must be typed or printed on plain,
white paper, in asingle column, no closer than oneinch from the top or bottom edge of the paper.

Each creditor record must be no more than five (5) lines; each line must be 25 characters or fewer in

length, and each name/address block must be separated by at least one (1) blank line. Avoid extra or

stray marks anywhere on the paper; do not type page numbers, case numbers, the debtor(s)'

name(s) or attorney's name - thisisamailing list of creditors only. The debtor(s)' name(s) and case

number (if known) should be indicated on the upper right-hand corner of the rever se of each page of

the matrix. The names and addresses must be single spaced, in one column from the top to the bottom
of the page. Leave approximately %2 inch between each name and address. See Exhibit 5. The
Court will send the notice to each of the creditors on your matrix - be sureto include dl creditors listed
in your schedules. If a creditor does not receive a notice from the Court, then the bankruptcy discharge
may not affect that creditor’ s ability to pursue you after the bankruptcy for the debt that you owe.

The next severd sections of the bankruptcy petition are what are caled the schedules. There
are schedules A through J. Y our answer to every question must be accurate and completely honest
because you are swearing under the pains and pendty of perjury that each stlatement you are making is
truthful. Title 18 of the United States Code provides pendties, including fines and jail time, for falsfying
bankruptcy schedules, concedling assets and other bankruptcy related crimes. Schedule A asksfor a
listing of your red property, that is, any interest (however amdl), that you ownin any red edtate,
whether it island, a house, a condominium or other place of abode. Aswith each of the schedules; if it
does not apply you, check off the box at the top Ieft that says“None.” If you check “None” on
Schedule A that means that you do not own any redl estate of any kind any where.

Schedule B isaliging of your persond property, everything from jewdry and chinato
automobiles and airplanes, and everything in between. There are 32 questions regarding any possible
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type of persond property that a person might own. Read each question on the |eft sde of the form
carefully and answer it honestly and completely.

Schedule Cisvery critica. Thisiswhere you choose which set of exemptions, the sate or the
federd, you will choose to exempt your assets from the reach of the trustee. In some states you only
have the choice of that state's exemptions laws, but in Massachusetts you il can
choose the exemptions dlowed under either state law or federal bankruptcy law. Thisisalega decison
that only you can make. Neither court personnel nor a petition preparer is permitted,
qudified or trained to give you this advice. Once you have decided which exemptions you will use,
follow the directions and list the redl and persond property items that you are exempting and the section
of the law or Statute that permits that exemption. The federd bankruptcy exemptions can be found
under Title 11, United States Code, 8522(d). For the state exemptions applicable to you, refer to the
section on exemptions under the state law of the State that gppliesto you.

Schedule D isalit of creditorsthat have a security interest in any real or persona property
that you own or have any interest in. Generdly, a security interest is when alender gives you aloan so
you can purchase an item, such asacar or ahouse, in exchange for which you give the lender the right
to take thet item (the car or house) if you fail to make the agreed upon loan payments. In other words,
you give a security interest in the item to the lender as collatera to insure that if you do not pay the
money back as agreed, the lender can get the money by taking the item. Legdly, thisiswhat iscdled a
Security interest. Schedule D requires that you list any security interest that a creditor holds in your
property. Certain creditors so would be listed hereif they had alien against any of your property,
such as a creditor who went to court and got ajudgment againgt you and then placed alien or
attachment on your red estate to “secure’” payment of that judgment. This type of creditor also now has
asecurity interest in your property.

Schedule E isalist of unsecured creditors who are entitled to priority. The section of the
bankruptcy law on prioritiesis 11 U.S.C. 8507. Generdly, priority creditorsin an individual case
would be entities such as taxing authorities, but you should review 8507 to be sure you include al that

may apply in your particular case.

Schedule Fisaligt of unsecured creditors without any priority. In most individua cases, thisis
the schedule that would have the largest number of creditors. If a creditor is not secured and is not
entitled to a priority, then they are an unsecured creditor and should be listed here. Common examples
would be debts owed to credit card companies, utility companies, unsecured persond loans (e.g., from
abank or other lender, areative or afriend), debts owed as a co-signor on aloan, student loans, and
tort clams (people or property injured or damaged due to your aleged negligence).

Schedule G isaligt of al unexpired leases and executory contracts that you are a party to,

ether asthe lessor or the lessee. For an individua the most common type of lease would involve the
leasing of an automobile, but a person might dso beinvolved in alease for resdentid or commercid
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property. Anindividud involved in an unincorporated business might have many leases involving such
things as copiers, computers, equipment and so on. |If the businessis not a corporation, then the debtor
sgned the leases as an individud and therefore the debtor should list those leases in this schedule,

Schedule H requests that you indicate any person or entity that isaco-signor or joint obligor
on any debt. You should list anyone that is responsible with you for repaying a debt.
Pease note the directions regarding your spouse (if any), at the beginning of the form.

Schedule | isentitled “Current Income of Individua Debtors” Thisform requires you to
indicate the amount of income that you, and your spouse if ajoint case, receive on amonthly basis from
al sources. Read each question and answer accurately and truthfully.

Schedule J is entitled * Current Expenses of Individual Debtors.” This form requires you to
indicate the various expenses incurred on amonthly basis. Do not include payments for credit card
debt or Sore credit cards since the assumption is that those debts will be discharged in the bankruptcy
and no further payments will be due.

Official Form 6 is the Declaration Concerning Debtor’s Schedules. Y ou sgn thisform
attesting under the pains of perjury that the documents you are filing with the Court are “true and
correct to my best knowledge, information and belief.”

Official Form B7 isthe Statement of Financid Affars. All debtors must answer questions 1-
18 and if adebtor has been “in business” as defined in the form, then questions 19-25 must be
answered as well. Read each question and answer accurately and truthfully.

Official Form 8 iscdled the Chapter 7 Individud Debtor’s Statement of Intention. Thisform
asks you to state what you plan to do with any property that is secured to a creditor (i.e., creditor hasa
security interest in it), or any property that is subject to alease. Please note that there are deadlines
(generdly 30 days, but 45 days for purchase money security interests), within which you must fulfill
your stated intentions; failure to do so ends the automatic stay asto the property involved.

Official Form 19A isfiled only if you had the assstance of a bankruptcy petition preparer. It is
the “ Declaration and Signature of a Non-Attorney Bankruptcy Petition Preparer.” The petition preparer
completes the form under the pains of perjury.

Official Form 19B isthe “Notice to Debtor By Non-Attorney Bankruptcy Petition Preparer.”
Obvioudy this notice only appliesif adebtor has used the services of a petition preparer. The notice
clearly stateswhat a preparer is prohibited from doing. The debtor(s) must Sign the notice and file it
with the Court with the rest of the bankruptcy petition documents.



Form 22A isthe “ Statement of Current Monthly Income and Means Test Cdculation” used by
Chapter 7 debtors. Form 22C, the “ Statement of Current Monthly Income and Disposable Income
Cdculation,” isfor use by anyone filing a Chapter 13 petition. Much like atax form, theseforms are
complex and will require much effort to complete accurately. To complete the form you will need to
know the median family incomein your location and the IRS guidelines for expenses and alowances.
That information can be found on the Court’s web site (www.mab.uscourts.gov) or from the Office of
the United States Trustee (617-788-0400) or from their website (www.usdoj.gov/ust). An individud
who files a Chapter 11 bankruptcy petition must complete Form 22B “ Statement of Current Monthly
Income.” The completed form must be filed with the Court.

If your income is below the median income, (and you will know this after you complete Parts|,
Il and 111 of the Means Test Caculation form), then you are digible to file Chapter 7, and in that case,
you just sign the last page of the Means Test Caculation form. Note: Unless living separate and gpart
from one another, both spouses’ incomeis to be included in the caculation even if only one of themis
filing bankruptcy.

There are two check boxes at the top of first page of the Means Test Cdculation form:
“Presumption arises’ and “Presumption does not arise.” If your income does not exceed the median,
then you check “Presumption does not arise.” If your income exceeds the median, then you must
complete the entire form before you will know which box to check. Follow the directions for each
section. At theend of Parts|, 111 and again in Part V1, depending on the box you check within those
sections, you are ingtructed to check one of the “presumption” boxes at the top of first page of the
Means Test Cdculation form.

In Chapter 13 cases the Means Test Cdculation form is used to determine your disposable
income and how much you can pay creditors under a3 or 5 year plan.

If you file your petition and do not have al the required forms, schedules, the fee, or the matrix
(ligt of creditors), the Court will issue an Order To Update which gives you a specific period of timeto
file the missng documents. For most items you have 15 days, but for the matrix you only have 5 days.
If you do not file any document by the time indicated in the Order To Update, your case can be
dismissed because you failed to comply with the court order and the requirements of the bankruptcy
datute. Please note: If your caseis dismissed, this may impact whether there is any autometic Say, or
the length of the stay, in a subsequent bankruptcy case filed within 12 months.

WHERE TOFILE
Once dl the forms are completed, you should deliver them or mail them to the bankruptcy court

in either Boston or Worcester. Refer to Appendix 5 of the Loca Rules to determine in which office of
the bankruptcy court you should file your petition. The loca rules are available on our webgite.



FILING FEE

Every bankruptcy petition requires afiling fee. The fee amounts are available on the Court’s
webdte. If you are unable to pay the fee there are two possible options. Y ou may file an Application to
Pay Filing Feein Ingalments or you may file arequest to proceed in forma pauperis, which means
without paying the fee. To proceed without paying the fee you mugt file an Application to Waive Filing
Fee. Both gpplication forms are available on our web ste or from the Clerks Office.

To qudify for in forma pauperis you must earn less than 150% of the poverty levd; this
information is published annudly by the U.S. Department of Hedlth and Human Services. The poverty
level amounts are available on our web dte or at our intake counters. If you think that you quaify, you
must complete and file the Application to Waive Filing Fee and that must be approved by ajudge. If
your gpplication is denied, you then mug pay the feein full or you may request to pay the fee in four
ingalments by filing an Application to Pay Filing Feein Ingalments, referenced above. If you miss one
of the ingadlment payments, or if the feeisnot paid in full, your case will be dismissed and no part of the
filing fee can be returned. Pursuant to Local Rule 1006-2, you must pay at least $40.00 as your firgt
ingalment.

SOME DETAILSOF THE BANKRUPTCY PROCESS

Mesting of Creditors Pursuant to 11 U.S.C. §341(a)

Shortly after your bankruptcy isfiled, the Court will send you and al creditors listed on your
matrix a“Notice of Chapter ____ Bankruptcy Case, Meeting of Creditors, & Deadlines.” In the space
after chapter, the notice will indicate which chapter you filed, 7, 11 12, or 13. This notice derts
creditors that you have filed a bankruptcy petition and that they may be prohibited from taking certain
actions againgt you or your property to collect adebt. It dso informs them of key deadlines, such as

(1) the time within which they have to file aProof of Claim, if it appears that there will be assets
that can be liquidated to pay creditors,

(2) the time within which to file a complaint objecting to the discharge of their particular debt
under 11 U.S.C. 8523(a) or objecting to the discharge of al debts under 11 U.S.C.
§727(a); and,

(3) the time within which to object to the property you clamed as exempt property (your
Schedule C).

The reverse of the notice has important information that you should read.
The notice of the meeting of creditors informs you and the creditors of a specific date, time and
location for the meeting, which creditors are invited to attend. The notice aso informs everyone that a

trustee has been assigned to the case, and the name, address and other contact information for the
trustee. It isthe trustee’ s role to examine you a the meeting of creditors regarding your financid
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Stuation and to determine if there are any assets that you have that may not be exempt and that he or
she could sdll to generate cash to pay the creditors.

Tax Returns

The law requires that you provide the trustee, a least 7 days before the scheduled mesting
of creditors, with acopy of your latest federal tax return. Also, if acreditor requests a copy of
your tax return at least 15 days before the meeting of creditors, then you must aso provide a copy of
your return to that creditor. In both ingtances, you must delete or black out certain private information,
such as the names of your children, account numbers (except for the last 4 digits), dates of birth (except
the year), and you must only give the last four digits of your socid security number. Failure to provide
the tax return as required by law may result in dismissa of your bankruptcy case. And remember,
dismissal may impact the impaosition or length of the automatic tay in any subsequent case filed within
12 months.

The meeting of creditors generdly lasts less than 10 minutes. Y ou must bring two forms of
identification with you to the meeting, such asadriver’slicense and socia security card or credit card.
The trustee will examine these to verify that you are who you say you are in the bankruptcy petition.
The trustee will ask you to verify that you completed the petition and schedules and that they are
accurate and complete. He or she will then ask certain questions about the information you provided on
your petition and the assets that you have listed in the petition. If the trustee is satisfied that you have
disclosed everything and if there are no assets that he or she can sdll, then he or she will filea*no asset
report” with the Court. Thistells the Court and everyone that the trustee has examined you and has
found no nonexempt assets that can be sold for the benefit of your creditors. All meetings of creditors
are recorded on audio tape. The trustee will administer an oath to each debtor in which the debtor
swearsto answer dl questions truthfully. Be aware that failing to answer any question truthfully may
subject you to federal prosecution for perjury.

After the Medting of Creditors

Once the meeting of creditors ends you may not hear from the trustee again unless he or she
learns of something that raises a question that requires information from you or some further
investigation. As noted above, the creditors and the trustee have a 60 day deadline to file complaints
concerning your discharge. The 60 days run from the date of the meeting of creditors. They may seek
an extenson of that time by filing a motion with the court. Any pleading filed with the court will be sent
to you o that you are aware of it and have the opportunity to respond, if you think it is necessary.
Once that 60 days has passed and no extension has been granted, the Court will enter a discharge,
provided dl other requirements have been met (fee paid in full, meeting of creditors held and closed,
trustee report filed, financid management course completed and certificate filed with Court). Basicdly,
the discharge order relieves you of any persond ligbility for dl dischargegble debts listed in your
bankruptcy.



Financid Management Course

The bankruptcy law requiresthat dl individua debtors attend an gpproved course in financid
management before they can be given adischarge. The Office of the Unites States Trustee has
approved certain courses. A list of the gpproved providers of these courses can be
found on their website (www.usdoj.gov/ust) or on the Court’ s website (www.mab.uscourts.gov). See
a0 Exhibit 6. Please note that this requirement is different from the credit counsdling that you were
required to do prior to filing your bankruptcy case. The credit counsdling was a step that alowed you
into bankruptcy (your ticket in, S0 to spesk), while the financial management course is the step that
gives you your ticket out of bankruptcy with a discharge.

Bankruptcy Crime

If you hide assets or property from the trustee, or fail to disclose information accurately and
completely on your schedules, you may be prosecuted by the United States Attorney for a bankruptcy
crime under Title 18 of the United States Code.

The trustee represents the interests of the creditors. Y ou are required by law to cooperate with
the trustee and to disclose dl assets, wherever located and by whomever held, that you may have any
interest in whatsoever. Failure to cooperate with the trustee may cause the trustee to file a complaint
objecting to your discharge under 11 U.S.C. 8 727(a). The bankruptcy judge would hear any

complaint filed againg you by any party.

The Discharge Order

Once the time to file complaints objecting to the discharge under 11 U.S.C. § 523(a) and
8§ 727(a) has égpsed (60 days from the meeting of creditors plus any extensions of time granted by the
Court), the Court will enter adischarge order thet effectively relieves the debtor from persond ligbility
for any dischargeable debts. The discharge is mailed to the debtor and to dl creditors.

Remember, adischarge will only enter if you have completed dl the required steps: attended
the U.S. Trustee-approved credit counsding before filing; attended the meeting of creditors and any
continuations of the meeting; complied with al reasonable requests from the trustee; filed dl of the
documents required under 11 U.S.C. § 521; completed a U.S. Trustee-approved finencid
management course; and lagly, any dischargesbility/discharge complaints filed againgt you in the
bankruptcy court were resolved in your favor.

What Are Dischargeable Debts?

11 U.S.C. § 523, entitled “Exceptions to discharge,” and 8727, entitled “ Discharge,” relate to
debts that are not discharged in bankruptcy. A reading of §727(b) gives someindication of what are
dischargesble debts:
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(b) Except as provided in section 523 of thistitle, adischarge

under subsection (@) of this section discharges the debtor from

all debts that arose before the date of the order for relief® under
this chapter, and any liability on aclam that is determined under
section 502 of thistitle asif such dlam had arisen before the
commencement of the case, whether or not a proof of claim based
on any such debt or lighility isfiled under section 501 of thistitle,
and whether or not a claim based on any such debt or ligbility is
alowed under section 502 of thistitle. (Emphasis supplied.)

The easiest concept to understand here isthat al debts that a debtor owed prior to filing bankruptcy
will be discharged, however, the phrase “ Except as provided in section 523 of thistitle” isimportant.
Section 523 lists nineteen types of debt that are not discharged, for example,

-taxes within a specified period of time;

-debts based on fraud or false representation;

-consumer debts owed a single creditor aggregating $500. or more for luxury goods and
services within 90 days before the filing and cash advances within 70 days beforethe  filing;
-debts due to embezzlement or larceny;

-debts for wilful and maiciousinjury to a person or property;

-fines and pendties owed to a governmenta unit;

-student loans;

-death or injury caused while driving a vehicle under the influence of dcohoal or drugs
-restitution

-domestic support obligations and expenses incurred in the course of adivorceor  separation
agreement

For further information on the discharge, see Exhibit 7.
POSSIBLE EVENTS

Objection to Exemptions

The trustee or a creditor may object to the exemptions you clamed. Y ou would have to
respond in writing to the objection and gppear at a hearing in Court to represent your position. Note
that by locd rulea filing apleading is required to serve that pleading on al interested parties and

file a certificate stating that service was made, with the name and address of each party served. Service
can be done by a person over the age of 18, but usudly it is done by sending the pleading to the other

3 The order for relief is effective at the time and date the case is filed with the Court.
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party viafirg dass mail.

Complaint Objecting to Discharge or Dischargeability of a Debt

The trustee or a creditor may file a complaint objecting to the discharge under elther or both the
discharge sections (11 U.S.C. 88523 and 727). 'Y ou would have to respond in writing and appear in
Court to represent your podgtion. The complaint is actudly acivil action and dl the related discovery
motions are available to the parties. A party may conduct depositions,
request answers to interrogatories, request a stipulation to the facts, and the like. Y ou would need to
respond appropriately to whatever motion or request a party might file. And as noted in the paragraph
above, you must file a certificate of service indicating to whom you sent your response.

Redffirmation Agreement

11 U.S.C. 8524(c) dlows you and a creditor to enter into an agreement, called a reaffirmation
or regffirmation agreement. Thisis alegdly enforceable document in which you promiseto repay dl or
aportion of adebt that otherwise may have been discharged in your bankruptcy case. Oftentimes the
agreement involves an automobile in which the creditor has a security interest. Y ou may need the car to
get to work or whatever, and unless you come to an agreement with the creditor, the creditor may
exercise its rights under the security agreement and relevant bankruptcy law and repossessthe car.

To bevaid and enforceable, a reaffirmation agreement must be filed with the Court. While the
reaffirmation must be entered into before the discharge is granted, Federal Rule of Bankruptcy
Procedure 4008 provides that the signed reaffirmation can be filed with the Court within 30 days after
the discharge is granted. If anindividud is not represented by an attorney during the negotiating of the
regffirmation agreement, then the Court must hold a hearing to gpprove the agreement. The Court must
find that the reaffirmation does not impose an undue hardship on the debtor or the debtor’ s dependents
and that it isin the best interest of the debtor. The debtor can rescind the agreement prior to the
discharge being granted or within 60 days after the agreement is filed with the Court, whichever islater,
by giving notice to the other party to the agreement, i.e., the creditor.

Resffirmation agreements are dirictly voluntary; they are not required by bankruptcy law or any
other gtate or federd law. You can voluntarily repay any debt ingtead of 9gning a reaffirmation
agreement, but there may be valid reasons for wanting to reaffirm a particular debt. Note that if you
regffirm a debt and fail to make the payments required in the resffirmation agreement, the creditor can
take action againg you to recover any property that was given as security for the loan and you may
remain persondly liable for any deficiency or other remaining debt. The reaffirmation form (9 pages)
and aform order isincluded as Exhibit 8.
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United States Trustee Program

List of Credit Counsdling Agencies Approved Pursuant to 11 U.S.C. 8§ 111
http://www.usdoj.gov/ust/eo/bapcpalccde/cc_approved.htm

District of Massachusetts

Community Service Network Inc.
271 Main Street

Suite 303

Stoneham, MA 02180
781-438-5981

(In Person)

Consumer Credit Counseling Service of Greater Atlanta Inc.

100 Edgewood Avenue

Suite 1800

Atlanta, GA 30303

800-251-2227

WWW.CCCSINC.0rg

In Person (not availablein dl judicid didtricts), Telephonic and Internet

Credit Advisors Foundation
1818 South 72nd Street

Omaha, NE 68124
800-942-9027

www.creditadvisors.org
In Person (not available in dl judicid didricts), Telephonic, and Internet

Credit Counseling Centers of America

9330 LBJ Freaway

Suite 900

Ddlas, TX

75379-8039

800-493-2222

WWW.cccamerica.org

In Person (not availablein dl judicid didtricts), Telephonic and Internet

Garden State Consumer Credit Counseling, Inc.
225 Willowbrook Road

Exhibit 1

Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA)

Accurate as of 12/28/2005
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Frechold, NJ 07728
877-892-4557

www.novadebt.org
In Person (may not be availablein dl judicid didtricts) & Teephonic

GreenPath, Inc.
38505 Country Club Drive, Suite 210

Farmington Hills, MI 48331-3429
800-630-6718

www.greenpathbk.com
In Person (not available in dl judicid didricts), and Telephonic

Hummingbird Credit Counsdling and Education, Inc.
3737 Glenwood Avenue
Suite 100-106

Raeigh, NC 27612
800-645-4959

www.hbcce.org
Telephonic & Internet

Ingtitute for Financid Literacy, Inc.
449 Forest Avenue

Suite 12

Portland, ME 04101

866-662-4932
www.financidlit.org

Telephonic & Internet

Money Management Internationd Inc.
9009 West Loop South

7th Floor

Houston, TX 77096-1719
877-918-2227
WWW.moneymanagement.org

In Person (not availablein al judicid digtricts), Telephonic and Internet

Springboard Nonprofit Consumer Credit Management Inc.
4351 Latham Street

Riversde, CA 92501
800-947-3752

Exhibit 1

www.credit.org; In Person (not availablein all judicia digtricts), Telephonic and Internet

Accurate as of 12/28/2005



Chapter 7

Liquidation Under the Bankruptcy
Code

ALTERNATIVES TO CHAPTER 7

Debtors should be aware that there are several
alternatives to chapter 7 relief. For example,
debtors who are engaged in business,
including corporations, partnerships, and sole
proprietorships, may prefer to remain in
business and avoid liquidation. Such debtors
should consider filing a petition under chapter
11 of the Bankruptcy Code. Under chapter 11,
the debtor may seek an adjustment of debts,
either by reducing the debt or by extending
the time for repayment, or may seek a more
comprehensive reorganization. Sole
proprietorships may also be eligible for relief
under chapter 13 of the Bankruptcy Code.

In addition, individual debtors who have
regular income may seek an adjustment of
debts under chapter 13 of the Bankruptcy
Code. A particular advantage of chapter 13 is
that it provides individual debtors with an
opportunity to save their homes from
foreclosure by allowing them to “catch up”
past due payments through a payment plan.
Moreover, the court may dismiss a chapter 7
case filed by an individual whose debts are
primarily consumer rather than business debts
if the court finds that the granting of relief
would be an abuse of chapter 7. 11 U.S.C.

8 707(b).

If the debtor’s “current monthly income™ is
more than the state median, the Bankruptcy
Code requires application of a “means test” to
determine whether the chapter 7 filing is
presumptively abusive. Abuse is presumed if

Exibit 2

the debtor’s aggregate current monthly
income over 5 years, net of certain statutorily
allowed expenses, is more than (i) $10,000, or
(i) 25% of the debtor’s nonpriority unsecured
debt, as long as that amount is at least
$6,000.2 The debtor may rebut a presumption
of abuse only by a showing of special
circumstances that justify additional expenses
or adjustments of current monthly income.
Unless the debtor overcomes the presumption
of abuse, the case will generally be converted
to chapter 13 (with the debtor’s consent) or
will be dismissed. 11 U.S.C. § 707(b)(1).

Debtors should also be aware that out-of-court
agreements with creditors or debt counseling
services may provide an alternative to a
bankruptcy filing.

BACKGROUND

A chapter 7 bankruptcy case does not involve
the filing of a plan of repayment as in chapter
13. Instead, the bankruptcy trustee gathers and
sells the debtor’s nonexempt assets and uses
the proceeds of such assets to pay holders of
claims (creditors) in accordance with the
provisions of the Bankruptcy Code. Part of the
debtor’s property may be subject to liens and
mortgages that pledge the property to other
creditors. In addition, the Bankruptcy Code
will allow the debtor to keep certain “exempt”
property; but a trustee will liquidate the
debtor’s remaining assets. Accordingly,
potential debtors should realize that the filing
of a petition under chapter 7 may result in the
loss of property.

CHAPTER 7 ELIGIBILITY

To qualify for relief under chapter 7 of the
Bankruptcy Code, the debtor may be an



individual, a partnership, or a corporation or
other business entity. 11 U.S.C.

§§ 101(41), 109(b). Subject to the means test
described above for individual debtors, relief
is available under chapter 7 irrespective of the
amount of the debtor’s debts or whether the
debtor is solvent or insolvent. An individual
cannot file under chapter 7 or any other
chapter, however, if during the preceding 180
days a prior bankruptcy petition was
dismissed due to the debtor’s willful failure to
appear before the court or comply with orders
of the court, or the debtor voluntarily
dismissed the previous case after creditors
sought relief from the bankruptcy court to
recover property upon which they hold liens.
11 U.S.C. 88 109(g), 362(d) and (e). In
addition, no individual may be a debtor under
chapter 7 or any chapter of the Bankruptcy
Code unless he or she has, within 180 days
before filing, received credit counseling from
an approved credit counseling agency either in
an individual or group briefing. 11 U.S.C. 88
109, 111. There are exceptions in emergency
situations or where the U.S. trustee (or
bankruptcy administrator) has determined that
there are insufficient approved agencies to
provide the required counseling. If a debt
management plan is developed during
required credit counseling, it must be filed
with the court.

One of the primary purposes of bankruptcy is
to discharge certain debts to give an honest
individual debtor a “fresh start.” The debtor
has no liability for discharged debts. In a
chapter 7 case, however, a discharge is only
available to individual debtors, not to
partnerships or corporations. 11 U.S.C.
§ 727(a)(1). Although an individual chapter 7
case usually results in a discharge of debts,
the right to a discharge is not absolute, and
some types of debts are not discharged.

Moreover, a bankruptcy discharge does not
extinguish a lien on property.

HOW CHAPTER 7 WORKS

A chapter 7 case begins with the debtor filing
a petition with the bankruptcy court serving
the area where the individual lives or where
the business debtor is organized or has its
principal place of business or principal assets.
In addition to the petition, the debtor must
also file with the court: (1) schedules of assets
and liabilities; (2) a schedule of current
income and expenditures; (3) a statement of
financial affairs; and (4) a schedule of
executory contracts and unexpired leases. Fed.
R. Bankr. P. 1007(b). Debtors must also
provide the assigned case trustee with a copy
of the tax return or transcripts for the most
recent tax year as well as tax returns filed
during the case (including tax returns for prior
years that had not been filed when the case
began). 11 U.S.C. § 521. Individual debtors
with primarily consumer debts have additional
document filing requirements. They must file:
a certificate of credit counseling and a copy of
any debt repayment plan developed through
credit counseling; evidence of payment from
employers, if any, received 60 days before
filing; a statement of monthly net income and
any anticipated increase in income or
expenses after filing; and a record of any
interest the debtor has in federal or state
qualified education or tuition accounts. Id. A
husband and wife may file a joint petition or
individual petitions. 11 U.S.C. 8 302(a). Even
if filing jointly, a husband and wife are
subjecttoall the document filing requirements
of individual debtors. (The Official Forms
may be purchased at legal stationery stores or
downloaded from the internet at
http://www.uscourts.gov/bkforms/index.html.
They are not available from the court.)




As of October 17, 2005, the courts must
charge a $220 case filing fee, a $39
miscellaneous administrative fee, and a $15
trustee surcharge. Normally, the fees must be
paid to the clerk of the court upon filing. With
the court’s permission, however, individual
debtors may pay in installments. 28 U.S.C.

§ 1930(a); Fed. R. Bankr. P. 1006(b);
Bankruptcy Court Miscellaneous Fee
Schedule, Item 8. The number of instaliments
is limited to four, and the debtor must make
the final installment no later than 120 days
after filing the petition. Fed. R. Bankr. P.
1006. For cause shown, the court may extend
the time of any installment, provided that the
last installment is paid not later than 180 days
after filing the petition. Id. The debtor may
also pay the $39 administrative fee and the
$15 trustee surcharge in installments. If ajoint
petition is filed, only one filing fee, one
administrative fee, and one trustee surcharge
are charged. Debtors should be aware that
failure to pay these fees may result in
dismissal of the case. 11 U.S.C. § 707(a).

If the debtor’s income is less than 150% of the
poverty level (as defined in the Bankruptcy
Code), and the debtor is unable to pay the
chapter 7 fees even in installments, the court
may waive the requirement that the fees be
paid. 28 U.S.C. § 1930(f).

In order to complete the Official Bankruptcy
Forms that make up the petition, statement of
financial affairs, and schedules, the debtor
must provide the following information:

1. A list of all creditors and the amount and
nature of their claims;

2. The source, amount, and frequency of the
debtor’s income;

3. A list of all of the debtor’s property; and

4. A detailed list of the debtor’s monthly
living expenses, i.e., food, clothing, shelter,
utilities, taxes, transportation, medicine, etc.

Married individuals must gather this
information for their spouse regardless of
whether they are filing a joint petition,
separate individual petitions, or even if only
one spouse is filing. In a situation where only
one spouse files, the income and expenses of
the non-filing spouse is required so that the
court, the trustee and creditors can evaluate
the household’s financial position.

Among the schedules that an individual debtor
will file is a schedule of “exempt” property.
The Bankruptcy Code allows an individual
debtor* to protect some property from the
claims of creditors because it is exempt under
federal bankruptcy law or under the laws of
the debtor’s home state. 11 U.S.C. § 522(b).
Many states have taken advantage of a
provision in the Bankruptcy Code that permits
each state to adopt its own exemption law in
place of the federal exemptions. In other
jurisdictions, the individual debtor has the
option of choosing between a federal package
of exemptions or the exemptions available
under state law. Thus, whether certain
property is exempt and may be kept by the
debtor is often a question of state law. The
debtor should consult an attorney to determine
the exemptions available in the state where
the debtor lives.

Filing a petition under chapter 7
“automatically stays” (stops) most collection
actions against the debtor or the debtor’s
property. 11 U.S.C. § 362. But filing the
petition does not stay certain types of actions
listed under 11 U.S.C. § 362(b), and the stay



may be effective only for a short time in some
situations. The stay arises by operation of law
and requires no judicial action. As long as the
stay is in effect, creditors generally may not
initiate or continue lawsuits, wage
garnishments, or even telephone calls
demanding payments. The bankruptcy clerk
gives notice of the bankruptcy case to all
creditors whose names and addresses are
provided by the debtor.

Between 20 and 40 days after the petition is
filed, the case trustee (described below) will
hold a meeting of creditors. If the U.S. trustee
or bankruptcy administrator® schedules the
meeting at a place that does not have regular
U.S. trustee or bankruptcy administrator
staffing, the meeting may be held no more
than 60 days after the order for relief. Fed. R.
Bankr. P. 2003(a). During this meeting, the
trustee puts the debtor under oath, and both
the trustee and creditors may ask questions.
The debtor must attend the meeting and
answer questions regarding the debtor’s
financial affairs and property. 11 U.S.C.

§ 343. If a husband and wife have filed a joint
petition, they both must attend the creditors’
meeting and answer questions. Within 10 days
of the creditors’ meeting, the U.S. trustee will
report to the court whether the case should be
presumed to be an abuse under the means test
described in 11 U.S.C. § 704(b).

It is important for the debtor to cooperate with
the trustee and to provide any financial
records or documents that the trustee requests.
The Bankruptcy Code requires the trustee to
ask the debtor questions at the meeting of
creditors to ensure that the debtor is aware of
the potential consequences of seeking a
discharge in bankruptcy such as the effect on
credit history, the ability to file a petition
under a different chapter, the effect of

receiving a discharge, and the effect of
reaffirming a debt. Some trustees provide
written information on these topics at or
before the meeting to ensure that the debtor is
aware of this information. In order to preserve
their independent judgment, bankruptcy
judges are prohibited from attending the
meeting of creditors. 11 U.S.C. § 341(c).

In order to accord the debtor complete relief,
the Bankruptcy Code allows the debtor to
convert a chapter 7 case to case under chapter
11, 12 or 13° as long as the debtor is eligible
to be a debtor under the new chapter.
However, a condition of the debtor’s
voluntary conversion is that the case has not
previously been converted to chapter 7 from
another chapter. 11 U.S.C. 8§ 706(a). Thus, the
debtor will not be permitted to convert the
case repeatedly from one chapter to another.

ROLE OF THE CASE TRUSTEE

When a chapter 7 petition is filed, the U.S.
trustee (or the bankruptcy court in Alabama
and North Carolina) appoints an impartial
case trustee to administer the case and
liquidate the debtor’s nonexempt assets. 11
U.S.C. 88 701, 704. If all the debtor’s assets
are exempt or subject to valid liens, the trustee
will normally file a “no asset” report with the
court, and there will be no distribution to
unsecured creditors. Most chapter 7 cases
involving individual debtors are no asset
cases. But if the case appears to be an “asset”
case at the outset, unsecured creditors’ must
file their claims with the court within 90 days
after the first date set for the meeting of
creditors. Fed. R. Bankr. P. 3002(c). A
governmental unit, however, has 180 days
from the date the case is filed to file a claim.
11 U.S.C. 8 502(b)(9). In the typical no asset
chapter 7 case, there is no need for creditors to



file proofs of claim because there will be no
distribution. If the trustee later recovers assets
for distribution to unsecured creditors, the
Bankruptcy Court will provide notice to
creditors and will allow additional time to file
proofs of claim. Although a secured creditor
does not need to file a proof of claim in a
chapter 7 case to preserve its security interest
or lien, there may be other reasons to file a
claim. A creditor in a chapter 7 case who has
a lien on the debtor’s property should consult
an attorney for advice.

Commencement of a bankruptcy case creates
an “estate.” The estate technically becomes
the temporary legal owner of all the debtor’s
property. It consists of all legal or equitable
interests of the debtor in property as of the
commencement of the case, including
property owned or held by another person if
the debtor has an interest in the property.
Generally speaking, the debtor’s creditors are
paid from nonexempt property of the estate.

The primary role of a chapter 7 trustee in an
asset case is to liquidate the debtor’s
nonexempt assets in a manner that maximizes
the return to the debtor’s unsecured creditors.
The trustee accomplishes this by selling the
debtor’s property if it is free and clear of liens
(as long as the property is not exempt) or if it
is worth more than any security interest or lien
attached to the property and any exemption
that the debtor holds in the property. The
trustee may also attempt to recover money or
property under the trustee’s ‘“avoiding
powers.” The trustee’s avoiding powers
include the power to: set aside preferential
transfers made to creditors within 90 days
before the petition; undo security interests and
other prepetition transfers of property that
were not properly perfected under
nonbankruptcy law at the time of the petition;

and pursue nonbankruptcy claims such as
fraudulent conveyance and bulk transfer
remedies available under state law. In
addition, if the debtor is a business, the
bankruptcy court may authorize the trustee to
operate the business for a limited period of
time, if such operation will benefit creditors
and enhance the liquidation of the estate. 11
US.C. 8721

Section 726 of the Bankruptcy Code governs
the distribution of the property of the estate.
Under § 726, there are six classes of claims;
and each class must be paid in full before the
next lower class is paid anything. The debtor
is only paid if all other classes of claims have
been paid in full. Accordingly, the debtor is
not particularly interested in the trustee’s
disposition of the estate assets, except with
respect to the payment of those debts which
for some reason are not dischargeable in the
bankruptcy case. The individual debtor’s
primary concerns in a chapter 7 case are to
retain exempt property and to receive a
discharge that covers as many debts as
possible.

THE CHAPTER 7 DISCHARGE

A discharge releases individual debtors from
personal liability for most debts and prevents
the creditors owed those debts from taking
any collection actions against the debtor.
Because a chapter 7 discharge is subject to
many exceptions, though, debtors should
consult competent legal counsel before filing
to discuss the scope of the discharge.
Generally, excluding cases that are dismissed
or converted, individual debtors receive a
discharge in more than 99 percent of chapter
7 cases. In most cases, unless a party in
interest files a complaint objecting to the
discharge or a motion to extend the time to



object, the bankruptcy court will issue a
discharge order relatively early in the case —
generally, 60 to 90 days after the date first set
for the meeting of creditors. Fed. R. Bankr. P.
4004(c).

The grounds for denying an individual debtor
a discharge in a chapter 7 case are narrow and
are construed against the moving party.
Among other reasons, the court may deny the
debtor a discharge if it finds that the debtor:
failed to keep or produce adequate books or
financial records; failed to explain
satisfactorily any loss of assets; committed a
bankruptcy crime such as perjury; failed to
obey a lawful order of the bankruptcy court;
fraudulently transferred, concealed, or
destroyed property that would have become
property of the estate; or failed to complete an
approved instructional course concerning
financial management. 11 U.S.C. § 727; Fed.
R. Bankr. P. 4005.

Secured creditors may retain some rights to
seize property securing an underlying debt
even after a discharge is granted. Depending
on individual circumstances, if a debtor
wishes to keep certain secured property (such
as an automobile), he or she may decide to
“reaffirm” the debt. A reaffirmation is an
agreement between the debtor and the creditor
that the debtor will remain liable and will pay
all or a portion of the money owed, even
though the debt would otherwise be
discharged in the bankruptcy. In return, the
creditor promises that it will not repossess or
take back the automobile or other property so
long as the debtor continues to pay the debt.

If the debtor decides to reaffirm a debt, he or
she must do so before the discharge is entered.
The debtor must sign a written reaffirmation
agreement and file it with the court. 11 U.S.C.

§ 524(c). The Bankruptcy Code requires that
reaffirmation agreements contain an extensive
set of disclosures described in 11 U.S.C. 8
524(k). Among other things, the disclosures
must advise the debtor of the amount of the
debt being reaffirmed and how it is calculated
and that reaffirmation means that the debtor’s
personal liability for that debt will not be
discharged in the bankruptcy. The disclosures
also require the debtor to sign and file a
statement of his or her current income and
expenses which shows that the balance of
income paying expenses is sufficient to pay
the reaffirmed debt. If the balance is not
enough to pay the debt to be reaffirmed, there
is a presumption of undue hardship, and the
court may decide not to approve the
reaffirmation agreement. Unless the debtor is
represented by an attorney, the bankruptcy
judge must approve the reaffirmation
agreement.

If the debtor was represented by an attorney in
connection with the reaffirmation agreement,
the attorney must certify in writing that he or
she advised the debtor of the legal effect and
consequences of the agreement, including a
default under the agreement. The attorney
must also certify that the debtor was fully
informed and voluntarily made the agreement
and that reaffirmation of the debt will not
create an undue hardship for the debtor or the
debtor’s dependants. 11 U.S.C. 8 524(k). The
Bankruptcy Code requires a reaffirmation
hearing if the debtor has not been represented
by an attorney during the negotiating of the
agreement, or if the court disapproves the
reaffirmation agreement.11 U.S.C. § 524(d)
and (m). The debtor may repay any debt
voluntarily, however, whether or not a
reaffirmation agreement exists. 11 U.S.C.

§ 524(f).



An individual receives a discharge for most of
his or her debts in a chapter 7 bankruptcy
case. A creditor may no longer initiate or
continue any legal or other action against the
debtor to collect a discharged debt. But not all
of an individual’s debts are discharged in
chapter 7. Debts not discharged include debts
for alimony and child support, certain taxes,
debts for certain educational benefit
overpayments or loans made or guaranteed by
a governmental unit, debts for willful and
malicious injury by the debtor to another
entity or to the property of another entity,
debts for death or personal injury caused by
the debtor’s operation of a motor vehicle
while the debtor was intoxicated from alcohol
or other substances, and debts for certain
criminal restitution orders.11 U.S.C. 8 523(a).
The debtor will continue to be liable for these
types of debts to the extent that they are not
paid in the chapter 7 case. Debts for money or
property obtained by false pretenses, debts for
fraud or defalcation while acting in a fiduciary
capacity, and debts for willful and malicious
injury by the debtor to another entity or to the
property of another entity will be discharged
unless a creditor timely files and prevails inan
action to have such debts declared
nondischargeable. 11 U.S.C. § 523(c); Fed. R.
Bankr. P. 4007(c).

The court may revoke a chapter 7 discharge
on the request of the trustee, a creditor, or the
U.S. trustee if the discharge was obtained
through fraud by the debtor, if the debtor
acquired property that is property of the estate
and knowingly and fraudulently failed to
report the acquisition of such property or to
surrender the property to the trustee, or if the
debtor (without a satisfactory explanation)
makes a material misstatement or fails to
provide documents or other information in

connection with an audit of the debtor’s case.
11 U.S.C. § 727(d).

NOTES

1. The “current monthly income” received by
the debtor is a defined term in the Bankruptcy
Code and means the average monthly income
received over the six calendar months before
commencement of the bankruptcy case,
including regular contributions to household
expenses from nondebtors and including
income from the debtor’s spouse if the
petition is a joint petition, but not including
social security income or certain payments
made because the debtor is the victim of
certain crimes. 11 U.S.C. § 101(10A).

2. To determine whether a presumption of
abuse arises, all individual debtors with
primarily consumer debts who file a chapter 7
case must complete Official Bankruptcy Form
B22A, entitled “Statement of Current Monthly
Income and Means Test Calculation - For Use
in Chapter 7.” (The Official Forms may be
purchased at legal stationery stores or
downloaded from the internet at
http://www.uscourts.gov/bkforms/index.html.
They are not available from the court.)

3. An involuntary chapter 7 case may be
commenced under certain circumstances by a
petition filed by creditors holding claims
against the debtor. 11 U.S.C. § 303.

4. Each debtor in a joint case (both husband
and wife) can claim exemptions under the
federal bankruptcy laws. 11 U.S.C. § 522(m).

5. In North Carolina and Alabama,
bankruptcy administrators perform similar
functions that U.S. trustees perform in the
remaining 48 states. These duties include



establishing a panel of private trustees to
serve as trustees in chapter 7 cases and
supervising the administration of cases and
trustees in cases under chapters 7, 11, 12, and
13 of the Bankruptcy Code. The bankruptcy
administrator program is administered by the
Administrative Office of the United States
Courts, while the U.S. trustee program is
administered by the Department of Justice.
For purposes of this publication, references to
U.S. trustees are also applicable to bankruptcy
administrators.

6. A fee is charged for converting, on request
of the debtor, a case under chapter 7 to a case
under chapter 11. The fee charged is the
difference between the filing fee for a chapter
7 and the filing fee for a chapter 11. 28 U.S.C.
§ 1930(a). Currently, the difference is $780.
Id. There is no fee for converting from chapter
7 to chapter 13.

7. Unsecured debts generally may be defined
as those for which the extension of credit was
based purely upon an evaluation by the
creditor of the debtor’s ability to pay, as
opposed to secured debts, for which the
extension of credit was based upon the
creditor’s right to seize collateral on default,
in addition to the debtor’s ability to pay.



Chapter 11

Reorganization Under the Bankruptcy
Code

A case filed under chapter 11 of the United
States Bankruptcy Code is frequently referred
to asa"reorganization" bankruptcy.

BACKGROUND

A case filed under chapter 11 of the United
States Bankruptcy Code is frequently referred
to asa“reorganization” bankruptcy.

An individua cannot file under chapter 11 or
any other chapter if, during the preceding 180
days, a prior bankruptcy petition was
dismissed due to the debtor’s willful failure to
appear before the court or comply with orders
of the court, or was voluntarily dismissed after
creditors sought relief from the bankruptcy
court to recover property upon which they hold
liens. 11 U.SC. 88 109(g),62(d)-(e). In
addition, no individual may be a debtor under
chapter 11 or any chapter of the Bankruptcy
Code unless he or she has, within 180 days
before filing, received credit counseling from
an approved credit counseling agency either in
an individua or group briefing. 11 U.S.C.88
109, 111. There are exceptions in emergency
situations or where the U.S. trustee (or
bankruptcy administrator) has determined that
there are insufficient approved agencies to
provide the required counsding. If a debt
management plan is developed during required
credit counsdling, it must be filed with the
court.

How Chapter 11 Works

A bankruptcy case commences when a
bankruptcy petition is filed with the
bankruptcy court. Fed. R. Bankr. P. 1002. A
petition may be a voluntary petition, which is
filed by the debtor, or it may be an involuntary
petition, which is filed by creditors that meet
certain requirements. 11 U.S.C. 88 301, 303. A
voluntary petition should adhere to the format
of Form 1 of the Officia Forms prescribed by
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the Judicial Conference of the United States.
The Officiad Forms may be purchased at legd
stationery stores or download from the internet
a www.uscourts.gov. The voluntary petition
will include standard information concerning
the debtor's name(s), socia security number or
tax identification number, residence, location
of principal assets (if a business), the debtor's
plan or intention to file a plan, and a request
for relief under the appropriate chapter of the
Bankruptcy Code. In addition, the voluntary
petition will indicate whether the debtor
qualifies as a small business as defined in 11
U.SC. 8 101(51C) and whether the debtor
elects to be considered a small business under
11 U.S.C. §1121(e).

Upon the filing of a voluntary petition for
relief under chapter 11 or, in an involuntary
case, the entry of an order for such relief, the
debtor automatically assumes an additional
identity as the "debtor in possession.” 11
U.S.C. 8 1101. The term refers to a debtor that
keeps possession and control of its assets while
undergoing a reorganization under chapter 11,
without the appointment of a case trustee. A
debtor will remain a debtor in possession until
the debtor's plan of reorganization is
confirmed, the debtor's case is dismissed or
converted to chapter 7, or a chapter 11 trustee
is appointed. The appointment or election of a
trustee occurs only in a small number of cases.
Generadly, the debtor, as "debtor in
possession,” operates the business and
performs many of the functions that a trustee
performs in cases under other chapters. 11
U.S.C. §1107(a).

A written disclosure statement and a plan of
reorganization must be filed with the court. 11
U.S.C. § 1121. The disclosure statement is a
document that must contain information
concerning the assets, liabilities, and business
affairs of the debtor sufficient to enable a
creditor to make an informed judgment about
the debtor's plan of reorganization. 11 U.S.C. 8§



1125. The information required is governed by
judicial discretion and the circumstances of the
case. The contents of the plan must include a
classfication of clams and must specify how
each class of claims will be trested under the
plan. 11 U.SC. 8§ 1123. Creditors whose
clams are "impared," i.e, those whose
contractua rights are to be modified or who
will be paid less than the full value of their
clams under the plan, vote on the plan by
ballot. 11 U.S.C. § 1126. After the disclosure
statement is approved and the ballots are
collected and tallied, the bankruptcy court will
conduct a confirmation hearing to determine
whether to confirm the plan. 11 U.S.C. § 1128.

The Chapter 11 Debtor In Possession

While individuas are not precluded from using
chapter 11, it is more typically used to
reorganize a busness, which may be a
corporation, sole proprietorship, or partnership.
A corporation exists separate and apart from its
owners, the stockholders. The chapter 11
bankruptcy case of a corporation (corporation
as debtor) does not put the personal assets of
the stockholders at risk other than the value of
their investment in the company's stock. A sole
proprietorship (owner as debtor), on the other
hand, does not have an identity separate and
digtinct from its owner(s); accordingly, a
bankruptcy case involving a sole
proprietorship includes both the business and
persona assets of the owners-debtors. Like a
corporation, a partnership exists separate and
apart from its partners. In a partnership
bankruptcy case (partnership as debtor),
however, the partners personal assets may, in
some cases, be used to pay creditors in the
bankruptcy case or the partners may,
themselves, be forced to file for bankruptcy
protection.

Section 1107 of the Code places the debtor in
possession in the position of a fiduciary, with
the rights and powers of a chapter 11 trustee,
and requires the performance of al but the
investigative functions and duties of a trustee.
These duties are set forth in the Bankruptcy
Code and Federal Rules of Bankruptcy

Procedure. 11 U.S.C. 8§ 1106, 1107; Fed. R.
Bankr. P. 2015(a). Such powers and duties
include accounting for property, examining
and objecting to clams, and filing
informationa reports as required by the court
and the United States trustee, such as monthly
operating reports. The debtor in possession
also has many of the other powers and duties
of atrustee including the right, with the court's
approval, to employ attorneys, accountants,
appraisers, auctioneers, or other professiond
persons to assist the debtor during its
bankruptcy case. Other responsibilities include
filing tax returns and filing such reports as are
necessary or as the court orders after
confirmation, such as a fina accounting. The
United States trustee is responsible for
monitoring the compliance of the debtor in
possession with the reporting requirements.

It should be noted that railroad reorganizations
have specific requirements under subsection
IV of chapter 11 which will not be addressed
here and that stock and commodity brokers are
prohibited from filing under chapter 11 and are
restricted to chapter 7. 11 U.S.C. § 109(d).

The Small Business Debtor

A smadll business is defined by the Bankruptcy
Code as a person engaged in commercia or
business activities (not including a person that
primarily owns or operates real property) that
has aggregate noncontingent, liquidated,
secured, and unsecured debts that do not
exceed $2,000,000. 11 U.S.C. § 101(51C). If a
debtor qualifies and elects to be considered a
small business under 11 U.S.C. § 1121(e), the
case is put on a "fast track" and treated
differently than aregular chapter 11 case under
the Code. For example, the appointment of a
creditors committee and a separate hearing to
approve the disclosure statement are not
mandatory in a small business case. 11 U.S.C.
8§ 1102(a)(3). The court may conditionaly
approve a disclosure statement, subject to final
approval after notice and a hearing and
solicitation of votes for acceptance or rejection
of the plan. Thereafter, the disclosure
statement hearing may be combined with the



confirmation hearing. 11 U.S.C. § 1125(f). In
addition, the debtor has a shortened period of
time (100 days from the date of the order for
relief) within which only the debtor may file a
plan. After the 100-day period expires, any
party in interest may file a plan; however, dl
plans must be filed within 160 days from the
date of the order for rdief. 11 U.SC. §
1121(e).

The Single Asset Real Estate Debtor

Another type of debtor for which these are
specia provisions under the Bankruptcy Code
is a single asset red estate debtor. The term
"single asset real estate” is defined as "asingle
property or project, other than residentia redl
property with fewer than four residential units,
which generates substantially al of the gross
income of a debtor and on which no substantia
business is being conducted by a debtor” other
than operating the red property and which has
aggregate noncontingent liquidated secured
debts of no more than $4,000,000. 11 U.S.C. §
101(51B). The Bankruptcy Code provides
circumstances under which creditors of a
single asset real estate debtor may obtain relief
from the automatic stay which is not available
to creditors in ordinary bankruptcy cases. 11
U.S.C. § 362(d). On request of a creditor with
a claim secured by the single asset real estate
and after notice and a hearing, the court will
grant relief from the automatic stay to the
creditor unless the debtor files a feasible plan
of reorganization or begins making interest
payments to the creditor within 90 days from
the date of the order for relief. The interest
payments must be equal to the current fair
market interest rate on the value of the
creditor'sinterest in the real estate. 11 U.S.C. §
362(d)(3).

The Automatic Stay

The automatic stay provides a period of timein
which all judgments, collection activities,
foreclosures, and repossessions of property are
suspended and may not be pursued by the
creditors on any debt or claim that arose before
the filing of the bankruptcy petition. As with

cases under other chapters of the Bankruptcy
Code, a stay of creditor actions againg the
chapter 11 debtor automaticaly goes into
effect when the bankruptcy petitionisfiled. 11
U.SC. 8§ 362(a). The filing of a petition,
however, does not operate as a stay for certain
types of actions listed under 11 U.SC. §
362(b). The stay provides a breathing spell for
the debtor, during which negotiations can take
place to try to resolve the difficulties in the
debtor's financial situation.

Under specific circumstances, the secured
creditor can obtain an order from the court
granting relief from the automatic stay. For
example, when the debtor has no equity in the
property and that property is not necessary for
an effective reorganization, the secured
creditor can seek an order of the court lifting
the stay to permit the creditor to foreclose on
the property, sell it, and apply the proceeds to
the debt. 11 U.S.C. § 362(d).

It should be noted that, although creditors are
stayed from action against the debtor unless
relief is granted by the court, section 331 of the
Bankruptcy Code permits applications for fees
to be made by certain professionals during the
case. Thus, atrustee, adebtor's attorney, or any
professional person appointed by the court
may apply to the court at intervals of 120 days
for interim compensation and reimbursement
payments. In very large cases with extensive
legal work the court may permit more frequent
applications. Although professiona fees may
be paid pursuant to authorization by the court,
the debtor cannot make payments to
professonal  creditors on  prepetition
obligations, i.e., obligations which arose before
the filing of the bankruptcy petition. The
ordinary expenses of the ongoing business,
however, continue to be paid.

Creditors Committees

Creditors committees can play a mgjor role in
chapter 11 cases. The United States trustee, a
federa employee to be distinguished from a
private case trustee or panel trustee, appoints
the committee, which ordinarily consists of



unsecured creditors who hold the seven largest
unsecured claims againgt the debtor. 11 U.S.C.
§ 1102. The committee may consult with the
debtor in possession on the administration of
the case, investigate the conduct of the debtor
and the operation of the business, and
participate in the formulation of a plan. 11
U.S.C. § 1103. A creditor's committee may,
with the court's approval, hire an attorney or
other professionalsto assist in the performance
of the committee's duties. A creditors
committee can be an important safeguard to
the proper management of the business by the
debtor in possession.

Who Can File A Plan

There is no specific statutory time limit set for
the filing of a plan; however, the debtor (unless
a""small business' debtor, as set out above) has
a 120-day period during which it has an
exclusive right to file a plan. 11 U.SC. §
1121(b). The debtor's exclusive period in
which to file a plan may be extended or
reduced by the court. After the exclusive
period has expired, a creditor or the case
trustee may file a competing plan. The United
States trustee may not file aplan. 11 U.S.C. 8
307.

A chapter 11 case may continue for many
years unless the court, the United States
trustee, the committee, or ancther party in
interest acts to ensure the case's timely
resolution. The creditors right to file a
competing plan provides incentive for the
debtor to file a plan within the exclusive period
and &cts as a check on excessve delay in the
case.

Avoidable Transfers

The debtor in possession or the trustee, as the
case may be, has what are caled "avoiding”
powers. Such powers may be used to undo a
transfer of money or property made during a
certain period of time prior to the filing of the
bankruptcy petition. By avoiding a particular
transfer of property, the debtor in possession
can cancel the transaction and force the return

or "disgorgement" of the payments or property,
which then are available to pay all creditors.

Generally, the power to avoid transfers is
effective againgt transfers made within 90 days
prior to the filing of the petition. However,
transfers to insders (i.e, relaives, generd
partners, and directors or officers of the
debtor) made up to ayear prior to filing can be
avoided. 11 U.S.C. §8 101(31), 101(54), 547,
548. In addition, under 11 U.S.C. § 544, the
trustee is given the authority to avoid transfers
under applicable state law, which often
provides for longer time periods. Avoiding
powers are used, for example, to prevent unfair
prepetition payments to one creditor at the
expense of al other creditors.

Cash Collateral, Adequate Protection, And
Operating Capital

Although the preparation, confirmation, and
implementation of a plan of reorganization is
a the heart of a chapter 11 case, other issues
may arise which must be addressed by the
debtor in possession. The debtor in possession
may use, sell, or lease property of the estate in
the ordinary course of its business, without
prior approval, unless the court orders
otherwise. 11 U.S.C. 8§ 363(c). If the intended
sale or use is outside the ordinary course of its
business, the debtor must obtain permission
from the court. A debtor in possession may not
use "cash collatera,” i.e., collections of
accounts subject to security interests or
proceeds from the sale of pledged inventory or
equipment, without the consent of the secured
party or authorization by the court which must
first examine whether the interest of the
secured party is adequately protected. 11
U.S.C. § 363.

When "cash collaterd” is used (spent), the
secured creditors are entitled to receive
additional protection under section 363 of the
Bankruptcy Code. Section 363 defines "cash
collaterd" as cash, negotiable instruments,
documents of title, securities, deposit accounts,
or other cash equivalents, whenever acquired,
in which the estate and an entity other than the



estate have an interest. It includes the
proceeds, products, offspring, rents, or profits
of property and the fees, charges, accounts or
payments for the use or occupancy of rooms
and other public facilities in hotels, motels, or
other lodging properties subject to a creditor's
security interest. The debtor in possession must
file a motion requesting an order from the
court authorizing the use of the cash collateral.
Pending consent of the secured creditor or
court authorization for the debtor's in
possession’'s must segregate and account for all
cash collatera in its possesson. 11 U.S.C. 8
363(c)(4). A party with an interest in property
being used by the debtor may request that the
court prohibit or condition this use to the
extent necessary to provide "adequate
protection” to the creditor.

Adequate protection may be required to protect
the value of the creditor's interest in the
property being used by the debtor in
possession. This is especialy important when
there is a decrease in value of the property.
The debtor may make periodic or lump sum
cash payments, or provide an additional or
replacement lien that will result in the
creditor's property interest being adequately
protected. 11 U.S.C. § 361.

When a chapter 11 debtor needs operating
capital, it may be able to obtain it from a
lender by giving the lender a court-approved
"superpriority" over other unsecured creditors
or alien on property of the estate. 11 U.S.C. §
364.

Appointment Or Election Of A Case
Trustee

Although the appointment of a casetrusteeisa
rarity in achapter 11 case, aparty in interest or
the United States trustee can request the
appointment of a case trustee or examiner at
any time prior to confirmation in a chapter 11
case. The court, on motion by a party in
interest or the United States trustee and after
notice and hearing, shall order the appointment
of a case trustee for cause, ncluding fraud,
dishonesty, incompetence, or gross

mismanagement, or if such an appointment is
in the interest of creditors, any equity security
holders, and other interests of the estate. 11
U.S.C. 8§ 1104(a). The trustee is appointed by
the United States trustee, after consultation
with parties in interest and subject to the
court's approva. Fed. R. Bankr. P. 2007.1.
Alternatively, a trustee in a case may be
elected if a paty in interest requests the
election of a trustee within 30 days after the
court aders the appointment of a trustee. In
that instance, the United States trustee
convenes a meeting of creditors for the
purpose of electing a person to serve astrustee
inthe case. 11 U.S.C. § 1104(h).

The case trustee is responsible for management
of the property of the edtate, operation of the
debtor's business, and, if appropriate, the filing
of aplan of reorganization. Section 1106 of the
Code requires the trustee to file a plan "as soon
as practicable” or, dternatively, to file a report
explaining why a plan will not be filed or to
recommend that the case be converted to
another chapter or dismissed. 11 U.S.C. §
1106(8)(5).

The court, after notice and hearing, may, at any
time before confirmation, upon the request of a
party in interest or the United States trustee,
terminate the trustee's appointment and restore
the debtor to possession and management of
the property of the estate and of the operation
of the debtor's business. 11 U.S.C. § 1105.

The Role Of An Examiner

The appointment of an examiner n a chapter
11 case is rare. The role of an examiner is
generaly more limited than that of a trustee.
The examiner is authorized to perform the
investigatory functions of the trustee and is
required to file a statement of any investigation
conducted. If adered to do so by the court,
however, an examiner may carry out any other
duties of a trustee that the court orders the
debtor in possession not to perform. 11 U.S.C.
§ 1106. Each court has the authority to
determine the duties of an examiner in each
particular case. In some cases, the examiner



may file a plan of reorganization, negotiate or
help the parties negotiate, or review the
debtor's schedules to determine whether some
of the clams are improperly categorized.
Sometimes, the examiner may be directed to
determine if objections to any proofs of claim
should be filed or whether causes of action
have sufficient merit so that further legd
action should be taken. An the examiner may
not serve as atrustee. 11 U.S.C. § 321.

The United States Trustee Or Bankruptcy
Administrator

In addition to the case trustee or examiner and
the creditors committee, the United States
trustee plays a major role in monitoring the
progress of a chapter 11 case and supervising
its adminigtration. The United States trustee is
responsible for monitoring the debtor in
possession's operation of the business, and the
submission of operating reports and fees.
Additionally, the United States trustee
monitors applications for compensation and
reimbursement by professionals, plans and
disclosure statements filed with the court, and
creditors committees. The United States
trustee conducts a meeting of the creditors,
often referred to as the "section 341 meeting,”
in a chapter 11 case. 11 U.S.C. § 341. The
United States trustee and creditors may
guestion the debtor under oath at the section
341 meeting concerning the debtor's acts,
conduct, property, and the administration of
the case.

The United States trustee also imposes certain
requirements on the debtor in possession
concerning matters such as reporting its
monthly income and operating expenses, the
establishment of new bank accounts, and the
payment of current employee withholding and
other taxes. By law, the debtor in possession
must pay a quarterly fee to the United States
trustee for each quarter of ayear until the case
is converted or dismissed. 28 USC. 8§
1930(a)(6). The amount of the fee, which may
range from $250 to $10,000, depends upon the
amount of the debtor's disbursements during
each quarter. Should a debtor in possession fall

to comply with the reporting requirements of
the United States trustee or orders of the
bankruptcy court or fail to take the appropriate
steps to bring the case to confirmation, the
United States trustee may file a motion with
the court to have the debtor's chapter 11 case
converted to a case under another chapter of
the Code or to have the case dismissed.

It should be noted that in North Carolina and
Alabama, bankruptcy administrators perform
similar functions that United States trustees
perform in the remaining forty-eight states.
The bankruptcy administrator program is
administered by the Administrative Office of
the United States Courts, while the United
States trustee program is administered by the
Department of Justice. For purposes of this
fact sheet, references to United States trustees
ae adso applicable to  bankruptcy
administrators.

Motions

Prior to confirmation of a plan, there are
severa activities that may take place in a
chapter 11 case. The continued operation of
the debtor's business may lead to the filing of a
number of contested motions. The most
common are those seeking relief from the
automatic stay, the use of cash collateral, or to
obtain credit. There may aso be litigation over
executory (i.e.,, unfulfilled) contracts and
unexpired leases and the assumption or
regjection of those executory contracts and
unexpired leases by the debtor in possession.
11 U.S.C. § 365. Delays in formulating, filing,
and obtaining confirmation of a plan often
prompt creditors to file motions for relief from
stay or motions to convert the case to a chapter
7 or to dismiss the case altogether.

Adversary Proceedings

Frequently, the debtor in possesson will
institute a lawsuit, known as an adversary
proceeding, to recover money or property for
the estate. Adversary proceedings may take the
form of lien avoidance actions, actions to
avoid preferences, actions to avoid fraudulent



transfers, or actions to avoid post petition
transfers. Such proceedings are governed by
Part VII of the Federal Rules of Bankruptcy
Procedure. At times, a creditors committee
may be authorized by the bankruptcy court to
pursue these actions against insiders of the
debtor if the plan provides for the committee to
do so or if the debtor has refused a demand to
do so. Creditors may aso initiate adversary
proceedings by filing complaints to determine
the validity or priority of a lien, to revoke an
order confirming a plan, to determine the
dischargeability of a debt, to obtan an
injunction, or to subordinate a claim of another
creditor.

Claims

A clam is aright to payment or aright to an
equitable remedy for a failure of performance
if the breach gives rise to a right to payment.
11 U.SC. § 101(5). In some ingtances, a
creditor must file a proof of claim form aong
with documentation evidencing the vdidity
and amount of the claim. When proofs of claim
are required to be filed, creditors mugt file the
proofs of claim with the bankruptcy clerk in
the district where the case is pending. The
clerk isrequired to keep alist of claimsfiled in
a case when it appears that there will be a
distribution to unsecured creditors. Fed. R.
Bankr. P. 5003(b). Most creditors whose
claims are scheduled (i.e., clams listed by the
debtor on the debtor's schedules), but not listed
as disputed, contingent, or unliquidated, need
not file clams because the schedule of
liabilities is deemed to constitute evidence of
the validity and amount of those claims. 11
U.SC. § 1111. Any creditor whose claim is
not scheduled or is scheduled as disputed,
contingent, o unliquidated, must file a proof
of claim in order to be treated as a creditor for
purposes of voting on the plan and distribution
under it. Fed. R. Bankr. P. 3003(c)(2). If a
scheduled creditor chooses to file a clam, a
properly filed proof of claim supersedes any
scheduling of that claim. Fed. R. Bankr. P.
3003(c)(4). It is the responsbility of the
creditor to determine whether the clam is
accurately listed. The debtor must provide
notification to those creditors whose names are

added and whose claims are listed as aresult of
an amendment to the schedules. The
notification also should advise such creditors
of their right to file proofs of claim and that
their failure to do so may prevent them from
voting upon the debtor's plan of reorganization
or participating in any distribution under that
plan. When a debtor amends the schedule of
liabilities to add a creditor or change the status
of any clams to disputed, contingent, or
unliquidated claims, the debtor must provide
notice of the amendment to any entity affected.
Fed. R. Bankr. P. 1009(a).

Equity Security Holders

An equity security holder is a holder of an
equity security of the debtor. Examples of an
equity security are a share in a corporation, an
interest of a limited partner in a limited
partnership, or a right to purchase, sdl, or
subscribe to a share, security, or interest of a
share in a corporation or an interest in alimited
partnership. 11 U.S.C. 88 101(16), (17). An
equity security holder may vote on the plan of
reorganization and may file a proof of interest,
rather than a proof of claim. A proof of interest
is deemed filed for any interest that appearsin
the debtor's schedules, unlessiit is scheduled as
disputed, contingent, or unliquidated. 11
U.S.C. 8§ 1111. An equity security holder
whose interest is not scheduled or scheduled as
disputed, contingent, or unliquidated must file
a proof of interest in order to be treated as a
creditor for purposes of voting on the plan and
distribution under it. Fed. R. Bankr. P.
3003(c)(2). A properly filed proof of interest
supersedes any scheduling of that interest. Fed.
R. Bankr. P. 3003(c)(4). Generally, most of the
provisions that apply to proofs of claim, as
discussed above, are aso applicable to proofs
of interest.

Conversion Or Dismissal

A debtor in a case under chapter 11 has a one-
time absolute right to convert the chapter 11
case to a case under chapter 7 unless (1) the
debtor is not a debtor in possession, (2) the
case origindly was commenced as an



involuntary case under chapter 11, or (3) the
case was converted to a case under chapter 11
other than at the debtor's request. 11 U.S.C. 8
1112(a). A debtor in achapter 11 case does not
have an absolute right to have the case
dismissed upon request.

Generdly, upon the request of a party in
interest in the case or the United States trustee,
after notice and hearing and "for cause" the
court may convert a chapter 11 case to a case
under chapter 7 or dismiss the case, whichever
is in the best interest of creditors and the
edtate. 11 U.S.C. § 1112(b).

The court may convert or dismiss a case "for
cause' when there is a continuing loss to the
estate, an inability to effectuate a plan,
unreasonable delay that is prgudiciad to
creditors, denia or revocation of confirmation,
or inability to consummate a confirmed plan.

There are important exceptions to the
conversion process in a chapter 11 case. One
exception is that, unless the debtor requests the
conversion, section 1112(c) of the Code
prohibits the court from converting a case
involving afarmer or charitable ingtitution to a
liquidation case under chapter 7.

The Disclosur e Statement

The filing of a written disclosure statement is
preliminary to the voting on a plan of
reorganization, and the disclosure statement
must  provide “adequate information”
concerning the affairs of the debtor to enable
the holder of a clam or interest to make an
informed judgment about the plan. 11 U.S.C. §
1125. After the disclosure statement is filed,
the court must hold a hearing to determine
whether the disclosure statement should be
approved. Acceptance or regjection of a plan
cannot be solicited without prior court
approval of the written disclosure statement.
11 U.SC. § 1125(b). After the disclosure
statement has been approved, the debtor or
proponent of a plan can begin to solicit
acceptances of the plan, and creditors may aso
solicit regjections of the plan. Fed. R. Bankr. P.

3017(d) requires that, upon approval of a
disclosure statement, the following must be
mailed to the United States trustee and all

creditors and eyuity security holders. (1) the
plan, or a court approved summary of the plan;
(2) the disclosure statement approved by the
court; (3) notice of the time within which
acceptances and rejections of the plan may be
filed; and (4) such other information as the
court may direct, including any opinion of the
court approving the disclosure statement or a
court-gpproved summary of the opinion. Fed.
R. Bankr. P. 3017(d). In addition, the debtor
must mail to the creditors and equity security
holders entitled to vote on the plan or plans (1)
notice of the time fixed for filing objections;
(2) notice of the date and time for the hearing
on confirmation of the plan; and (3) a ballot for
accepting or regecting the plan and, if
appropriate, a designation for the creditors to
identify their preference among competing
plans.ld. However, in a small business case,
the court may conditionally approve a
disclosure statement subject to final approval

after notice and a combined disclosure
statement/plan confirmation hearing. 11 U.S.C.
8§ 1125(f).

Acceptance Of The Plan Of Reorganization

As noted earlier, during the first 120-day
period after the filing of the voluntary
bankruptcy petition, which filing also acts as
the order of relief, only the debtor in
possession may file a plan of reorganization.
The debtor in possession has 180 days after the
filing of the voluntary petition (or in a case
commenced by an involuntary petition, after
the order for relief) to obtain acceptances of
the plan. 11 U.SC. § 1121. For cause, the
court may extend or reduce this exclusive
period. 11 U.S.C. § 1121(d). The exclusive
right of the debtor in possession to file a plan
is lost and any party in interest, including the
debtor, may file a plan if and only if (1) a
trustee has been appointed in the case, (2) the
debtor has not filed a plan within the 120-day
exclusive period or any extension granted by
the court, or (3) the debtor has not filed a plan
which has been accepted by each class of
claims or interests that is impaired under the



plan within the 180-day period or any
extensions granted by the court. 11 U.S.C. §
1121,

If the exclusive period expires before the
debtor has filed and obtained acceptance of a
plan, other parties in interest in a case, such as
the creditors committee or a creditor, may file
a plan. Such a plan may compete with a plan
filed by another party in interest or by the
debtor. If atrustee is appointed, the trustee is
responsible for filing a plan, a report of why
the trustee will not file a plan, or a
recommendation for the conversion or
dismissal of the case. 11 U.S.C. § 1106(a)(5).
A proponent of a plan is subject to the same
requirements as the debtor with respect to
disclosure and solicitation.

It should be noted that, in a chapter 11 case, a
liquidating plan is permissible. Such a plan
often alows the debtor in possesson to
liquidate the business under more
economically advantageous circumstances than
a chapter 7 liquidation. It aso permits the
creditors to take a more active role in
fashioning the liquidation of the assets and the
distribution of the proceeds than in a chapter 7
case.

Section 1123(a) of the Bankruptcy Code lists
the mandatory provisions of a chapter 11 plan
and section 1123(b) lists the discretionary
provisions. Section 1123(a)(1) provides that a
chapter 11 plan shall designate classes of
clams and interests for treatment under the
reorganization. Generally, a plan will classify
claim holders as secured creditors, unsecured
creditors entitled to priority, general unsecured
creditors, and equity security holders.

Under section 1126(c) of the Code, an entire
class of claims accepts a plan if the plan is
accepted by creditors that hold at least two-
thirds in amount and more than one-hdf in
number of the alowed clams in the class.
Under section 1129(a)(10), if there are
impaired classes of claims, the court cannot
confirm a plan unless it has been accepted by
a least one class of non-insders who hold

impaired claims (i.e., claims that are not going
to be paid completely or in which some legd,
equitable, or contractua right is altered).
Moreover, under section 1126(f), holders of
unimpaired clams ae deemed to have
accepted the plan.

Under section 1127(a) of the Bankruptcy
Code, the proponent may modify the plan at
any time before confirmation, but the plan as
modified must meet al the requirements of
chapter 11. Federal Rule of Bankruptcy
Procedure 3019 provides that, when there is a
proposed modification after balloting has been
conducted and the court finds after a hearing
that the proposed modification does not
adversely affect the treatment of any creditor
who has not accepted the modification in
writing, the modification shall be deemed to
have been accepted by al creditors who
previoudy accepted the plan. If it is
determined that the proposed modification
does have an adverse effect on the claims of
nonconsenting creditors, then another balloting
must take place.

Because more than one plan may be submitted
to the creditors for approval, Federa Rule of
Bankruptcy Procedure 3016(b) requires that
every proposed plan and modification be dated
and identified with the name of the entity or
entities submitting such plan or modification.
When competing plans are presented and meet
the requirements for confirmation, the court
must consider the preferences of the creditors
and equity security holders in determining
which plan to confirm.

Any party in interest may file an objection to
confirmation of a plan. The Bankruptcy Code
requires the court, after notice, to hold a
hearing on the confirmation of a plan. If no
objection to confirmation has been timely
filed, the Code alows the court to determine
that the plan has been proposed in good faith
and according to law. Fed. R. Bankr. P.
3020(b)(2). Before confirmation can be
granted, the court must be satisfied that there
has been compliance with al the other
requirements of confirmation set forth in



section 1129 of the Code, even in the absence
of any objections. In order to confirm the plan,
the court must find that (1) the plan is feasible,
(2) it is proposed in good faith, and (3) the plan
and the proponent of the plan ae in
compliance with the Code. In addition, the
court must find that confirmation of the plan is
not likely to be followed by liquidation or the
need for further financia reorganization.

The Discharge

While some courts have a practice of issuing a
discharge order in a case involving an
individual, a separate order of discharge is
usualy not entered in a chapter 11 case
Section 1141(d)(1) specifies that the
confirmation of a plan discharges the debtor
from any debt that arose before the date of
confirmation. After the plan is confirmed, the
debtor is required to make plan payments and
is bound by the provisons of the plan of
reorganization. The confirmed plan creates
new contractual rights, replacing or
superseding pre-bankruptcy contracts.

There are, of course, exceptions to the general
rule that an order confirming a plan operates as
a discharge. Confirmation of a plan of
reorganization will discharge any type of
debtor --- corporation, partnership, or
individua --- from most types of prepetition
debts. It does not, however, discharge an
individual debtor from any debt made
nondischargeable by section 523 of the
Bankruptcy Code. Confirmation does not
discharge the debtor if the plan is aliquidation
plan, as opposed to one of reorganization, and
the debtor is not an individua. When the
debtor is an individua, confirmation of a
liquidation plan will effect a discharge unless
grounds would exist for denying the debtor a
discharge if the @se were proceeding under
chapter 7 instead of chapter 11. 11 U.S.C. 8§
1141(d)(2), 727(a).

Postconfirmation M odification Of The Plan

At any time after confirmation and before
"substantial consummation” of a plan, the

proponent of a plan may modify a plan if the
modified plan would meet certain Bankruptcy
Code requirements. 11 U.S.C. § 1127(b). This
should be distinguished from preconfirmation
modification of the plan. A modified
postconfirmation plan does not automatically
become the plan. A modified postconfirmation
plan in a chapter 11 case becomes the plan
only "if circumstances warrant such
modification” and the court, after notice and
hearing, confirms the plan as modified
pursuant to chapter 11 of the Code.

Postconfirmation Administration

Federd Rule of Bankruptcy Procedure 3020(d)
provides that, "[n]otwithstanding the entry of
the order of confirmation, the court may issue
any other order necessary to administer the
estate” This authority would include the
postconfirmation determination of objections
to claims or adversary proceedings which must
be resolved before a plan can be fully
consummated.  Sections 1106(a)(7) and
1107(a) of the Bankruptcy Code require a
debtor in possession or a trustee to report on
the progress made in implementing a plan after
confirmation. A chapter 11 trustee or debtor in
possession has a number of responsibilities to
perform  after  confirmation,  including
consummating the plan, reporting on the status
of consummation, and applying for a fina
decree.

Revocation Of The Confirmation Order

A revocation of the confirmation order is an
undoing or cancellation of the confirmation of
a plan. A request for revocation of
confirmation, if made at al, must be made by a
paty in interest within 180 days of
confirmation. The court, after notice and
hearing, may revoke a confirmation order "if
and only if [the confirmation] order was
procured by fraud." 11 U.S.C. § 1144.

The Final Decree

A final decree closing the case must be entered
after the estate has been "fully administered.”



Fed. R. Bankr. P. 3022. Local bankruptcy
court policies may determine when the fina
decree should be entered and the case closed.

NOTES

1. Debts not discharged include debts for
alimony and child support, certain taxes, debts
for certain educational benefit overpayments
or loans made or guaranteed by a
governmenta unit, debts for willful and
malicious injury by the debtor to another
entity or to the property of another entity,
debts for death or persond injury caused by
the debtor’ s operation of a motor vehicle
while the debtor was intoxicated from a cohol
or other substances, and debts for certain
criminal restitution orders.11 U.S.C. § 523(a).
The debtor will continue to be liable for these
types of debtsto the extent that they are not
paid in the chapter 11 case. Debts for money
or property obtained by false pretenses, debts
for fraud or defalcation while acting in a
fiduciary capacity, and debts for willful and
malicious injury by the debtor to another
entity or to the property of another entity will
be discharged unless a creditor timely files
and prevails in an action to have such debts
declared nondischargeable. 11 U.S.C.

§ 523(c); Fed. R. Bankr. P. 4007(c).



Chapter 13

Individual Debt Adjustment
BACKGROUND

A chapter 13 bankruptcy is also called a wage
earner’s plan. It enables individuals with
regular income to develop a plan to repay all
or part of their debts. Under this chapter,
debtors propose a repayment plan to make
installments to creditors over three to five
years. If the debtor’s current monthly income
is less than the applicable state median, the
plan will be for three years unless the court
approves a longer period “for cause.™ If the
debtor’s current monthly income is greater
than the applicable state median, the plan
generally must be for five years. In no case
may a plan provide for payments over a
period longer than five years. 11 U.S.C.
§1322(d). During this time the law forbids
creditors from starting or continuing
collection efforts.

This chapter discusses six aspects of a chapter
13 proceeding: the advantages of choosing
chapter 13, the chapter 13 eligibility
requirements, how a chapter 13 proceeding
works, what may be included in chapter 13
repayment plan and how it is confirmed,
making the plan work, and the special chapter
13 discharge.

ADVANTAGES OF CHAPTER 13

Chapter 13 offers individuals a number of
advantages over liquidation under chapter 7.
Perhaps most significantly, chapter 13 offers
individuals an opportunity to save their homes
from foreclosure. By filing under this chapter,
individuals can stop foreclosure proceedings
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and may cure delinquent mortgage payments
over time. Nevertheless, they must still make
all mortgage payments that come due during
the chapter 13 plan on time. Another
advantage of chapter 13 is that it allows
individuals to reschedule secured debts (other
than a mortgage for their primary residence)
and extend them over the life of the chapter
13 plan. Doing this may lower the payments.
Chapter 13 also has a special provision that
protects third parties who are liable with the
debtor on “consumer debts.” This provision
may protect co-signers. Finally, chapter 13
acts like a consolidation loan under which the
individual makes the plan payments to a
chapter 13 trustee who then distributes
payments to creditors. Individuals will have
no direct contact with creditors while under
chapter 13 protection.

CHAPTER 13 ELIGIBILITY

Any individual, even if self-employed or
operating an unincorporated business, is
eligible for chapter 13 relief as long as the
individual’s unsecured debts are less than
$307,675 and secured debts are less than
$922,975. 11 U.S.C. § 109(e). These amounts
are adjusted periodically to reflect changes in
the consumer price index. A corporation or
partnership may not be a chapter 13 debtor.
Id.

An individual cannot file under chapter 13 or
any other chapter if, during the preceding 180
days, a prior bankruptcy petition was
dismissed due to the debtor’s willful failure to
appear before the court or comply with orders
of the court or was voluntarily dismissed after
creditors sought relief from the bankruptcy
court to recover property upon which they
hold liens. 11 U.S.C. §§ 109(g), 362(d) and
(e). In addition, no individual may be a debtor
under chapter 13 or any chapter of the



Bankruptcy Code unless he or she has, within
180 days before filing, received credit
counseling from an approved credit
counseling agency either in an individual or
group briefing. 11 U.S.C. 88 109, 111. There
are exceptions in emergency situations or
where the U.S. trustee (or bankruptcy
administrator) has determined that there are
insufficient approved agencies to provide the
required counseling. If a debt management
plan is developed during required credit
counseling, it must be filed with the court.

HOW CHAPTER 13 WORKS

A chapter 13 case begins by filing a petition
with the bankruptcy court serving the area
where the debtor has a domicile or residence.
Unless the court orders otherwise, the debtor
must also file with the court: (1) schedules of
assets and liabilities; (2) a schedule of current
income and expenditures; (3) a schedule of
executory contracts and unexpired leases; and
(4) a statement of financial affairs. Fed. R.
Bankr. P. 1007(b). The debtor must also file a
certificate of credit counseling and a copy of
any debt repayment plan developed through
credit counseling; evidence of payment from
employers, if any, received 60 days before
filing; a statement of monthly net income and
any anticipated increase in income or
expenses after filing; and a record of any
interest the debtor has in federal or state
qualified education or tuition accounts. 11
U.S.C. § 521. The debtor must provide the
chapter 13 case trustee with a copy of the tax
return or transcripts for the most recent tax
year as well as tax returns filed during the
case (including tax returns for prior years that
had not been filed when the case began). Id. A
husband and wife may file a joint petition or
individual petitions. 11 U.S.C. § 302(a). (The

Official Forms may be purchased at legal
stationery stores or downloaded from the
internet at
http://mww.uscourts.gov/bkforms/index.html.
They are not available from the court.)

As of October 17, 2005, the courts must
charge a $150 case filing fee and a $39
miscellaneous administrative fee. Normally
the fees must be paid to the clerk of the court
upon filing. With the court’s permission,
however, they may be paid in installments. 28
U.S.C. 8 1930(a); Fed. R. Bankr. P. 1006(b);
Bankruptcy Court Miscellaneous Fee
Schedule, Item 8. The number of instaliments
is limited to four, and the debtor must make
the final installment no later than 120 days
after filing the petition. Fed. R. Bankr. P.
1006(b). For cause shown, the court may
extend the time of any installment, as long as
the last installment is paid no later than 180
days after filing the petition. Id. The debtor
may also pay the $39 administrative fee in
installments. If a joint petition is filed, only
one filing fee and one administrative fee are
charged. Debtors should be aware that failure
to pay these fees may result in dismissal of the
case. 11 U.S.C. § 1307(c)(2).

In order to complete the Official Bankruptcy
Forms that make up the petition, statement of
financial affairs, and schedules, the debtor
must compile the following information:

1. A list of all creditors and the amounts and
nature of their claims;

2. The source, amount, and frequency of the
debtor’s income;

3. A list of all of the debtor’s property; and



4. A detailed list of the debtor’s monthly
living expenses, i.e., food, clothing, shelter,
utilities, taxes, transportation, medicine, etc.
Married individuals must gather this
information for their spouse regardless of
whether they are filing a joint petition,
separate individual petitions, or even if only
one spouse is filing. In a situation where only
one spouse files, the income and expenses of
the non-filing spouse is required so that the
court, the trustee and creditors can evaluate
the household’s financial position.

When anindividual files a chapter 13 petition,
an impartial trustee is appointed to administer
the case. 11 U.S.C. 8 1302. In some districts,
the U.S. trustee or bankruptcy administrator?
appoints a standing trustee to serve in all
chapter 13 cases. 28 U.S.C. § 586(h). The
chapter 13 trustee both evaluates the case and
serves as a disbursing agent, collecting
payments from the debtor and making
distributions to creditors. 11 U.S.C. 8 1302(b).

Filing the petition under chapter 13
“automatically stays” (stops) most collection
actions against the debtor or the debtor’s
property. 11 U.S.C. § 362. Filing the petition
does not, however, stay certain types of
actions listed under 11 U.S.C. § 362(b), and
the stay may be effective only for a short time
in some situations. The stay arises by
operation of law and requires no judicial
action. As long as the stay is in effect,
creditors generally may not initiate or
continue lawsuits, wage garnishments, or even
make telephone calls demanding payments.
The bankruptcy clerk gives notice of the
bankruptcy case to all creditors whose names
and addresses are provided by the debtor.

Chapter 13 also contains a special automatic
stay provision that protects co-debtors. Unless

the bankruptcy court authorizes otherwise, a
creditor may not seek to collect a “consumer
debt” from any individual who is liable along
with the debtor. 11 U.S.C. § 1301(a).
Consumer debts are those incurred by an
individual primarily for a personal, family, or
household purpose. 11 U.S.C. § 101(8).

Individuals may use a chapter 13 proceeding
to save their home from foreclosure. The
automatic stay stops the foreclosure
proceeding as soon as the individual files the
chapter 13 petition. The individual may then
bring the past-due payments current over a
reasonable period of time. Nevertheless, the
debtor may still lose the home if the mortgage
company completes the foreclosure sale under
state law before the debtor files the petition.11
U.S.C. § 1322(c). The debtor may also lose
the home if he or she fails to make the regular
mortgage payments that come due after the
chapter 13 filing.

Between 20 and 50 days after the debtor files
the chapter 13 petition, the chapter 13 trustee
will hold a meeting of creditors. If the U.S.
trustee or bankruptcy administrator schedules
the meeting at a place that does not have
regular U.S. trustee or bankruptcy
administrator staffing, the meeting may be
held no more than 60 days after the debtor
files. Fed. R. Bankr. P. 2003(a). During this
meeting, the trustee places the debtor under
oath, and both the trustee and creditors may
ask questions. The debtor must attend the
meeting and answer questions regarding his or
her financial affairs and the proposed terms of
the plan.11 U.S.C. § 343. If a hushand and
wife file a joint petition, they both must attend
the creditors’ meeting and answer questions.
In order to preserve their independent
judgment, bankruptcy judges are prohibited
from attending the creditors’ meeting. 11



U.S.C. 8§ 341(c). The parties typically resolve
problems with the plan either during or
shortly after the creditors’ meeting. Generally,
the debtor can avoid problems by making sure
that the petition and plan are complete and
accurate, and by consulting with the trustee
prior to the meeting.

In a chapter 13 case, to participate in
distributions from the bankruptcy estate,
unsecured creditors must file their claims with
the court within 90 days after the first date set
for the meeting of creditors. Fed. R. Bankr. P.
3002(c). A governmental unit, however, has
180 days from the date the case is filed file a
proof of claim.11 U.S.C. § 502(b)(9).

After the meeting of creditors, the debtor, the
chapter 13 trustee, and those creditors who
wish to attend will come to court for a hearing
on the debtor’s chapter 13 repayment plan.

THE CHAPTER 13 PLAN AND
CONFIRMATION HEARING

Unless the court grants an extension, the
debtor must file a repayment plan with the
petition or within 15 days after the petition is
filed. Fed. R. Bankr. P. 3015. A plan must be
submitted for court approval and must provide
for payments of fixed amounts to the trustee
on a regular basis, typically biweekly or
monthly. The trustee then distributes the funds
to creditors according to the terms of the plan,
which may offer creditors less than full
payment on their claims.

There are three types of claims: priority,
secured, and unsecured. Priority claims are
those granted special status by the bankruptcy
law, such as most taxes and the costs of
bankruptcy proceeding.® Secured claims are
those for which the creditor has the right take
back certain property (i.e., the collateral) if

the debtor does not pay the underlying debt.
In contrast to secured claims, unsecured
claims are generally those for which the
creditor has no special rights to collect against
particular property owned by the debtor.

The plan must pay priority claims in full
unless a particular priority creditor agrees to
different treatment of the claim or, in the case
of a domestic support obligation, unless the
debtor contributes all “disposable income” -
discussed below - to a five-year plan.

11 U.S.C. §1322(a).

If the debtor wants to keep the collateral
securing a particular claim, the plan must
provide that the holder of the secured claim
receive at least the value of the collateral. If
the obligation underlying the secured claim
was used the buy the collateral (e.g., a car
loan), and the debt was incurred within certain
time frames before the bankruptcy filing, the
plan must provide for full payment of the
debt, not just the value of the collateral (which
may be less due to depreciation). Payments to
certain secured creditors (i.e., the home
mortgage lender), may be made over the
original loan repayment schedule (which may
be longer than the plan) so long as any
arrearage is made up during the plan. The
debtor should consult an attorney to determine
the proper treatment of secured claims in the
plan.

The plan need not pay unsecured claims in
full as long it provides that the debtor will pay
all projected “disposable income” over an
“applicable commitment period,” and as long
as unsecured creditors receive at least as much
under the plan as they would receive if the
debtor’s assets were liquidated under chapter
7.11 U.S.C. § 1325. In chapter 13,

“disposable income” is income (other than
child support payments received by the



debtor) less amounts reasonably necessary for
the maintenance or support of the debtor or
dependents and less charitable contributions
up to 15% of the debtor’s gross income. If the
debtor operates a business, the definition of
disposable income excludes those amounts
which are necessary for ordinary operating
expenses. 11 U.S.C. § 1325(b)(2)(A) and (B).
The “applicable commitment period” depends
on the debtor’s current monthly income. The
applicable commitment period must be three
years if current monthly income is less than
the state median for a family of the same size
- and five years if the current monthly income
is greater than a family of the same size. 11
U.S.C. § 1325(d). The plan may be less than
the applicable commitment period (three or
five years) only if unsecured debt is paid in
full over a shorter period.

Within 30 days after filing the bankruptcy
case, even if the plan has not yet been
approved by the court, the debtor must start
making plan payments to the trustee. 11
U.S.C. §8 1326(a)(1). If any secured loan
payments or lease payments come due before
the debtor’s plan is confirmed (typically home
and automobile payments), the debtor must
make adequate protection payments directly
to the secured lender or lessor - deducting the
amount paid from the amount that would
otherwise be paid to the trustee. 1d.

No later than 45 days after the meeting of
creditors, the bankruptcy judge must hold a
confirmation hearing and decide whether the
plan is feasible and meets the standards for
confirmation set forth in the Bankruptcy
Code. 11 U.S.C. §§ 1324, 1325. Creditors will
receive 25 days’ notice of the hearing and
may object to confirmation. Fed. R. Bankr. P.
2002(b). While a variety of objections may be
made, the most frequent ones are that
payments offered under the plan are less than

creditors would receive if the debtor’s assets
were liquidated or that the debtor’s plan does
not commit all of the debtor’s projected
disposable income for the three or five year
applicable commitment period.

If the court confirms the plan, the chapter 13
trustee will distribute funds received under the
plan “as soon as is practicable.” 11 U.S.C.
§ 1326(a)(2). If the court declines to confirm
the plan, the debtor may file a modified plan.
11 U.S.C. § 1323. The debtor may also
convert the case to a liquidation case under
chapter 7.* 11 U.S.C. § 1307(a). If the court
declines to confirm the plan or the modified
plan and instead dismisses the case, the court
may authorize the trustee to keep some funds
for costs, but the trustee must return all
remaining funds to the debtor (other than
funds already disbursed or due to creditors).
11 U.S.C. § 1326(a)(2).

Occasionally, a change in circumstances may
compromise the debtor’s ability to make plan
payments. For example, a creditor may object
or threaten to object to a plan, or the debtor
may inadvertently have failed to list all
creditors. In such instances, the plan may be
modified either before or after confirmation.
11 U.S.C. 88 1323, 1329. Modification after
confirmation is not limited to an initiative by
the debtor, but may be at the request of the
trustee or an unsecured creditor. 11 U.S.C.

§ 1329(a).

MAKING THE PLAN WORK

The provisions of a confirmed plan bind the
debtor and each creditor. 11 U.S.C. § 1327.
Once the court confirms the plan, the debtor
must make the plan succeed. The debtor must
make regular payments to the trustee either
directly or through payroll deduction, which
will require adjustment to living on a fixed



budget for a prolonged period. Furthermore,
while confirmation of the plan entitles the
debtor to retain property as long as payments
are made, the debtor may not incur new debt
without consulting the trustee, because
additional debt may compromise the debtor’s
ability to complete the plan. 11 U.S.C.

88 1305(c), 1322(a)(1), 1327.

A debtor may make plan payments through
payroll deductions. This practice increases the
likelihood that payments will be made on time
and that the debtor will complete the plan. In
any event, if the debtor fails to make the
payments due under the confirmed plan, the
court may dismiss the case or convert it to a
liquidation case under chapter 7 of the
Bankruptcy Code. 11 U.S.C. 8§ 1307(c). The
court may also dismiss or convert the debtor’s
case if the debtor fails to pay any post-filing
domestic support obligations (i.e., child
support, alimony), or fails to make required
tax filings during the case. 11 U.S.C.

8§ 1307(c) and (e), 1308, 521.

THE CHAPTER 13 DISCHARGE

The bankruptcy law regarding the scope of the
chapter 13 discharge is complex and has
recently undergone major changes. Therefore,
debtors should consult competent legal
counsel prior to filing regarding the scope of
the chapter 13 discharge.

A chapter 13 debtor is entitled to a discharge
upon completion of all payments under the
chapter 13 plan so long as the debtor: (1)
certifies (if applicable) that all domestic
support obligations that came due prior to
making such certification have been paid; (2)
has not received a discharge in a prior case
filed within a certain time frame (two years
for prior chapter 13 cases and four years for
prior chapter 7, 11 and 12 cases); and (3) has

completed an approved course in financial
management (if the U.S. trustee or bankruptcy
administrator for the debtor’s district has
determined that such courses are available to
the debtor). 11 U.S.C. § 1328. The court will
not enter the discharge, however, until it
determines, after notice and a hearing, that
there is no reason to believe there is any
pending proceeding that might give rise to a
limitation on the debtor’s homestead
exemption. 11 U.S.C. § 1328(h).

The discharge releases the debtor from all
debts provided for by the plan or disallowed
(under section 502), with limited exceptions.
Creditors provided for in full or in part under
the chapter 13 plan may no longer initiate or
continue any legal or other action against the
debtor to collect the discharged obligations.

As a general rule, the discharge releases the
debtor from all debts provided for by the plan
or disallowed, with the exception of certain
debts referenced in 11 U.S.C. § 1328. Debts
not discharged in chapter 13 include certain
long term obligations (such as a home
mortgage), debts for alimony or child support,
certain taxes, debts for most government
funded or guaranteed educational loans or
benefit overpayments, debts arising from
death or personal injury caused by driving
while intoxicated or under the influence of
drugs, and debts for restitution or a criminal
fine included in a sentence on the debtor’s
conviction of a crime. To the extent that they
are not fully paid under the chapter 13 plan,
the debtor will still be responsible for these
debts after the bankruptcy case has concluded.
Debts for money or property obtained by false
pretenses, debts for fraud or defalcation while
acting in a fiduciary capacity, and debts for
restitution or damages awarded in a civil case
for willful or malicious actions by the debtor
that cause personal injury or death to a person



will be discharged unless a creditor timely
files and prevails in an action to have such
debts declared nondischargeable. 11 U.S.C.
8§ 1328, 523(c); Fed. R. Bankr. P. 4007(c).

The discharge in a chapter 13 case is
somewhat broader than in a chapter 7 case.
Debts dischargeable in a chapter 13, but notin
chapter 7, include debts for willful and
malicious injury to property (as opposed to a
person), debts incurred to pay
nondischargeable tax obligations, and debts
arising from property settlements in divorce or
separation proceedings. 11 U.S.C. § 1328(a).

THE CHAPTER 13 HARDSHIP
DISCHARGE

After confirmation of a plan, circumstances
may arise that prevent the debtor from
completing the plan. In such situations, the
debtor may ask the court to grant a “hardship
discharge.” 11 U.S.C. § 1328(b). Generally,
such a discharge is available only if: (1) the
debtor’s failure to complete plan payments is
due to circumstances beyond the debtor’s
control and through no fault of the debtor; (2)
creditors have received at least as much as
they would have received in a chapter 7
liquidation case; and (3) modification of the
plan is not possible. Injury or illness that
precludes employment sufficient to fund even
a modified plan may serve as the basis for a
hardship discharge. The hardship discharge is
more limited than the discharge described
above and does not apply to any debts that are
nondischargeable in a chapter 7 case. 11
U.S.C. § 523.

NOTES
1. The “current monthly income” received by

the debtor is a defined term in the Bankruptcy
Code and means the average monthly income

received over the six calendar months before
commencement of the bankruptcy case,
including regular contributions to household
expenses from nondebtors and including
income from the debtor’s spouse if the
petition is a joint petition, but not including
social security income or certain payments
made because the debtor is the victim of
certain crimes. 11 U.S.C. § 101(10A).

2. In North Carolinaand Alabama, bankruptcy
administrators perform similar functions that
U.S. trustees perform in the remaining forty-
eight states. The bankruptcy administrator
program is administered by the
Administrative Office of the United States
Courts, while the U.S. trustee program is
administered by the Department of Justice.
For purposes of this publication, references to
U.S. trustees are also applicable to bankruptcy
administrators.

3. Section 507 sets forth 10 categories of
unsecured claims which Congress has, for
public policy reasons, given priority of
distribution over other unsecured claims.

4. A fee of $15 is charged for converting a
case under chapter 13 to a case under chapter
7.



Exhibit 5
MATRIX LIST OF CREDITORS

Thisform is a sample master mailing matrix creditor list required to be filed with a bankruptcy

petition. Thisform can be printed out or submitted on a 3¥2’ floppy disk, following the same
guidelinesfor both. The following format must be observed:

1. Listing must be in a single column containing as many pages as are required to lig al creditors.
Page numbers or page headings must not beincluded in the lis.

2. The margins a the top and bottom of the page must be at least one inch each.

3. The matrix shal be produced with aquality computer printer or typewriter. If adot matrix
printer is used, it should have near letter quality. Standard type Size shdl be used. The name
and address of each creditor must not consist of more than five (5) lines. At least one blank line
shdl be inserted between each creditor listing.

4, If not filed on disk, an origind of the matrix or amended matrix must be filed with the Clerk's
Office; because our opticd character reader will not read afaxed document, a matrix cannot be
filed by fax.

5. If submitting matrix on afloppy disk, please save thefile as an ASCII (DOS) text file, and write
the debtor’ s name and town on the disk.

EXAMPLE:

Donut and Coffee Nationd Bank
Post Office Box 3391
Beaumont, TX 77703

Pyramid Investing Corp.
3001 Ghost Street
Reno, NV 86068

Hammer and Anvil Mediation, Inc.
10 Garrison Blvd.
Los Angeles, CA 90905

Spotted Owl Furniture
83 Timber St.
Lakewood, CA 9832



Exhibit 6

United States Trustee Program
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA)

List of Approved Providers of Persond Financid Management
Instructional Courses (Debtor Education) Pursuant to 11 U.S.C. § 111
http://www.usdoj.gov/ust/eo/bapcpalccde/de_approved.htm

District of Massachusetts

Black Hills Children's Ranch, Inc.

1644 Concourse Drive

Rapid City, SD 57703

800-888-1596

Www.pioneercredit.com

In Person (may not be avallable in dl judicid didtricts) & Telephonic

Community Service Network, Inc.
271 Main Street

Suite 303

Stoneham, MA 02180
781-438-5981

In Person

Consumer Credit Counsgling Service of Greater Atlanta, Inc.
100 Edgewood Avenue

Suite 1800

Atlanta, GA 30303

404-653-8809

WWW.CCCSINC.0rg

In Person (not availablein Al judicid didricts) & Internet

Consumer Credit Counseling Service of San Francisco

150 Post Street, 5th Floor

San Francisco, CA 94108

800-777-7526

WWW.yournextmove.org

In Person (may not be availablein dl judicid didricts), Telephonic, and Internet

Accurate as of 12/28/2005



GreenPath Debt Solutions

38505 Country Club Drive, Suite 210

Farmington Hills, MI 48331-3429

800-630-6718

www.greenpathbk.com

In Person (may not be available in dl judicid didricts), and Telephonic

InCharge Education Foundation, Inc.
2101 Park Center Drive

Suite 310

Orlando, FL 32835

866-729-0049

www.personal financeeducation.com
Internet

Ingtitute for Financid Literacy
449 Forest Avenue

Suite 12

Portland, ME 04101
207-879-0389
www.financidlit.org
Telephonic

Money Management Internationd, Inc.

9009 West Loop South, 7th Floor

Houston, TX 77096-1719

866-745-2227

WWW.moneymanagement.org

In Person (not availablein dl judicid didricts), Telephonic and Internet

Novadebt

225 Willowbrook Road

Freehold, NJ 07728

866-254-2660

www.novadebt.org

In Person (may not be availablein dl judicid didricts), and Telephonic

Exhibit 6

Accurate as of 12/28/2005



The Discharge in
Bankruptcy

The bankruptcy discharge varies depending
on the type of case a debtor files: chapter 7,
11, 12, or 13. Bankruptcy Basics attempts to
answer some basic questions about the
discharge available to individual debtors
under all four chapters including:

1. What is a discharge in bankruptcy?
2. When does the discharge occur?
3. How does the debtor get a discharge?

4. Are all the debtor’s debts discharged or
only some?

5. Does the debtor have a right to a discharge
or can creditors object to the discharge?

6. Can the debtor receive a second discharge
in a later case?

7. Can the discharge be revoked?

8. May the debtor pay a discharged debt after
the bankruptcy case has been concluded?

9. What can the debtor do if a creditor
attempts to collect a discharged debt after the
case is concluded?

10. May an employer terminate a debtor’s

employment solely because the person was a
debtor or failed to repay a discharged debt?

WHAT IS A DISCHARGE IN

Exhibit 7
BANKRUPTCY?

A bankruptcy discharge releases the debtor
from personal liability for certain specified
types of debts. In other words, the debtor is no
longer legally required to pay any debts that
are discharged. The discharge is a permanent
order prohibiting the creditors of the debtor
from taking any form of collection action on
discharged debts, including legal action and
communications with the debtor, such as
telephone calls, letters, and personal contacts.

Although a debtor is not personally liable for
discharged debts, a valid lien (i.e., a charge
upon specific property to secure payment of a
debt) that has not been avoided (i.e., made
unenforceable) in the bankruptcy case will
remain after the bankruptcy case. Therefore,
a secured creditor may enforce the lien to
recover the property secured by the lien.

WHEN DOES THE DISCHARGE
OCCUR?

The timing of the discharge varies, depending
on the chapter under which the case is filed. In
achapter 7 (liquidation) case, for example, the
courtusually grants the discharge promptly on
expiration of the time fixed for filing a
complaint objecting to discharge and the time
fixed for filing a motion to dismiss the case
for substantial abuse (60 days following the
first date set for the 341 meeting). Typically,
this occurs about four months after the date
the debtor files the petition with the clerk of
the bankruptcy court. In individual chapter 11
cases, and in cases under chapter 12
(adjustment of debts of a family farmer or
fisherman) and 13 (adjustment of debts of an
individual with regular income), the court
generally grants the discharge as soon as
practicable after the debtor completes all



payments under the plan. Since a chapter 12
or chapter 13 plan may provide for payments
to be made over three to five years, the
discharge typically occurs about four years
after the date of filing. The court may deny an
individual debtor’s discharge in a chapter 7 or
13 case if the debtor fails to complete “an
instructional course concerning financial
management.” The Bankruptcy Code provides
limited exceptions to the “financial
management” requirement if the U.S. trustee
or bankruptcy administrator determines there
are inadequate educational programs
available, or if the debtor is disabled or
incapacitated or on active military duty in a
combat zone.

HOW DOES THE DEBTOR GET A
DISCHARGE?

Unless there is litigation involving objections
to the discharge, the debtor will usually
automatically receive a discharge. The Federal
Rules of Bankruptcy Procedure provide for
the clerk of the bankruptcy court to mail a
copy of the order of discharge to all creditors,
the U.S. trustee, the trustee in the case, and
the trustee’s attorney, if any. The debtor and
the debtor’s attorney also receive copies of the
discharge order. The notice, which is simply
a copy of the final order of discharge, is not
specific as to those debts determined by the
court to be non-dischargeable, i.e., not
covered by the discharge. The notice informs
creditors generally that the debts owed to
them have been discharged and that they
should not attempt any further collection.
They are cautioned in the notice that
continuing collection efforts could subject
them to punishment for contempt. Any
inadvertent failure on the part of the clerk to
send the debtor or any creditor a copy of the
discharge order promptly within the time

required by the rules does not affect the
validity of the order granting the discharge.

ARE ALL OF THE DEBTOR’S DEBTS
DISCHARGED OR ONLY SOME?

Not all debts are discharged. The debts
discharged vary under each chapter of the
Bankruptcy Code. Section 523(a) of the Code
specifically excepts various categories of
debts from the discharge granted to individual
debtors. Therefore, the debtor must still repay
those debts after bankruptcy. Congress has
determined that these types of debts are not
dischargeable for public policy reasons (based
either on the nature of the debt or the fact that
the debts were incurred due to improper
behavior of the debtor, such as the debtor’s
drunken driving).

There are 19 categories of debt excepted from
discharge under chapters 7, 11, and 12. A
more limited list of exceptions applies to
cases under chapter 13.

Generally speaking, the exceptions to
discharge apply automatically if the language
prescribed by section 523(a) applies. The
most common types of nondischargeable
debts are certain types of tax claims, debts not
set forth by the debtor on the lists and
schedules the debtor must file with the court,
debts for spousal or child support or alimony,
debts for willful and malicious injuries to
person or property, debts to governmental
units for fines and penalties, debts for most
government funded or guaranteed educational
loans or benefit overpayments, debts for
personal injury caused by the debtor’s
operation of a motor vehicle while
intoxicated, debts owed to certain tax-
advantaged retirement plans, and debts for



certain condominium or cooperative housing
fees.

The types of debts described in sections
523(a)(2), (4) and(6) (obligations affected by
fraud or maliciousness) are not automatically
excepted from discharge. Creditors must ask
the court to determine that these debts are
excepted from discharge. In the absence of an
affirmative request by the creditor and the
granting of the request by the court, the types
of debts set out in sections 523(a)(2), (4) and
(6) will be discharged.

A slightly broader discharge of debts is
available to a debtor in a chapter 13 case than
in a chapter 7 case. Debts dischargeable in a
chapter 13, but not in chapter 7, include debts
for willful and malicious injury to property,
debts incurred to pay non-dischargeable tax
obligations, and debts arising from property
settlements in divorce or separation
proceedings. Although a chapter 13 debtor
generally receives a discharge only after
completing all payments required by the
court-approved (i.e., “confirmed”) repayment
plan, there are some limited circumstances
under which the debtor may request the court
to grant a “hardship discharge” even though
the debtor has failed to complete plan
payments. Such a discharge is available only
to a debtor whose failure to complete plan
payments is due to circumstances beyond the
debtor’s control. The scope of a chapter 13
“hardship discharge” is similar to that in a
chapter 7 case with regard to the types of
debts that are excepted from the discharge. A
hardship discharge also is available in chapter
12 if the failure to complete plan payments is
due to “circumstances for which the debtor
should not justly be held accountable.”

DOESTHEDEBTORHAVE THERIGHT
TO ADISCHARGE OR CAN
CREDITORS OBJECT TO THE
DISCHARGE?

In chapter 7 cases, the debtor does not have an
absolute right to a discharge. An objection to
the debtor’s discharge may be filed by a
creditor, by the trustee in the case, or by the
U.S. trustee. Creditors receive a notice shortly
after the case is filed that sets forth much
important information, including the deadline
for objecting to the discharge. To object to the
debtor’s discharge, a creditor must file a
complaint in the bankruptcy court before the
deadline set out in the notice. Filing a
complaint starts a lawsuit referred to in
bankruptcy as an “adversary proceeding.”

The court may deny a chapter 7 discharge for
any of the reasons described in section 727(a)
of the Bankruptcy Code, including failure to
provide requested tax documents; failure to
complete a course on personal financial
management; transfer or concealment of
property with intent to hinder, delay, or
defraud creditors; destruction or concealment
of books or records; perjury and other
fraudulent acts; failure to account for the loss
of assets; violation of a court order or an
earlier discharge in an earlier case
commenced within certain time frames
(discussed below) before the date the petition
was filed. If the issue of the debtor’s right to
a discharge goes to trial, the objecting party
has the burden of proving all the facts
essential to the objection.



In chapter 12 and chapter 13 cases, the debtor
is usually entitled to a discharge upon
completion of all payments under the plan. As
in chapter 7, however, discharge may not
occur in chapter 13 if the debtor fails to
complete a required course on personal
financial management. A debtor is also
ineligible for a discharge in chapter 13 if he or
she received a prior discharge in another case
commenced within time frames discussed the
next paragraph. Unlike chapter 7, creditors do
not have standing to object to the discharge of
a chapter 12 or chapter 13 debtor. Creditors
can object to confirmation of the repayment
plan, but cannot object to the discharge if the
debtor has completed making plan payments.

CAN A DEBTOR RECEIVE A SECOND
DISCHARGE IN A LATER CHAPTER 7
CASE?

The court will deny a discharge in a later
chapter 7 case if the debtor received a
discharge under chapter 7 or chapter 11 in a
case filed within eight years before the second
petition is filed. The court will also deny a
chapter 7 discharge if the debtor previously
received a discharge in a chapter 12 or chapter
13 case filed within six years before the date
of the filing of the second case unless (1) the
debtor paid all “allowed unsecured” claims in
the earlier case in full, or (2) the debtor made
payments under the plan in the earlier case
totaling at least 70 percent of the allowed
unsecured claims and the debtor’s plan was
proposed in good faith and the payments
represented the debtor’s best effort. A debtor
is ineligible for discharge under chapter 13 if
he or she received a prior discharge in a
chapter 7, 11, or 12 case filed four years
before the current case or in a chapter 13 case
filed two years before the current case.

CAN THE DISCHARGE BE REVOKED?

The court may revoke a discharge under
certain circumstances. For example, a trustee,
creditor, or the U.S. trustee may request that
the court revoke the debtor’s discharge in a
chapter 7 case based on allegations that the
debtor: obtained the discharge fraudulently;
failed to disclose the fact that he or she
acquired or became entitled to acquire
property that would constitute property of the
bankruptcy estate; committed one of several
acts of impropriety described in section
727(a)(6) of the Bankruptcy Code; or failed to
explain any misstatements discovered in an
audit of the case or fails to provide documents
or information requested in an audit of the
case. Typically, a request to revoke the
debtor’s discharge must be filed within one
year of the discharge or, in some cases, before
the date that the case is closed. The court will
decide whether such allegations are true and,
if so, whether to revoke the discharge.

In a chapter 11, 12 and 13 cases, if
confirmation of a plan or the discharge is
obtained through fraud, the court can revoke
the order of confirmation or discharge.

MAY THE DEBTOR PAY A
DISCHARGED DEBT AFTER THE
BANKRUPTCY CASE HAS BEEN
CONCLUDED?

A debtor who has received a discharge may
voluntarily repay any discharged debt. A
debtor may repay a discharged debt even
though it can no longer be legally enforced.
Sometimes a debtor agrees to repay a debt
because it is owed to a family member or
because it represents an obligation to an
individual for whom the debtor’s reputation is
important, such as a family doctor.



WHAT CAN THE DEBTOR DO IF A
CREDITOR ATTEMPTS TO COLLECT
A DISCHARGED DEBT AFTER THE
CASE IS CONCLUDED?

If a creditor attempts collection efforts on a
discharged debt, the debtor can file a motion
with the court, reporting the action and asking
that the case be reopened to address the
matter. The bankruptcy court will often do so
to ensure that the discharge is not violated.
The discharge constitutes a permanent
statutory injunction prohibiting creditors from
taking any action, including the filing of a
lawsuit, designed to collect a discharged debt.
A creditor can be sanctioned by the court for
violating the discharge injunction. The normal
sanction for violating the discharge injunction
is civil contempt, which is often punishable by
a fine.

CAN AN EMPLOYER TERMINATE A
DEBTOR’S EMPLOYMENT SOLELY
BECAUSE THE PERSON WAS A
DEBTOR OR FAILED TO PAY A
DISCHARGED DEBT?

The law provides express prohibitions against
discriminatory treatment of debtors by both
governmental units and private employers. A
governmental unit or private employer may
not discriminate against a person solely
because the person was a debtor, was
insolvent before or during the case, or has not
paid a debt that was discharged in the case.
The law prohibits the following forms of
governmental discrimination: terminating an
employee; discriminating with respect to
hiring; or denying, revoking, suspending, or
declining to renew a license, franchise, or
similar privilege. A private employer may not
discriminate with respect to employment if the

discrimination is based solely upon the
bankruptcy filing.
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United States Bankruptcy Court
District of

Inre , Case No.
Debtor Chapter

REAFFIRMATION AGREEMENT

[Indicate all documents included in this filing by checking each applicable box.]

(1 Part A: Disclosures, Instructions, and (1 Part D: Debtor’s Statement in Support of

Notice to Debtor (Pages 1 - 5) Reaffirmation Agreement

[] Part B: Reaffirmation Agreement L] Part E: Motion for Court Approval

[1 Part C: Certification by Debtor’s [1 Proposed Order Approving Reaffirmation
Attorney Agreement

L1 [Check this box if] Creditor is a Credit Union as defined in 819(b)(1)(a)(iv) of the
Federal Reserve Act

PART A: DISCLOSURE STATEMENT, INSTRUCTIONS AND NOTICE TO DEBTOR
1. DISCLOSURE STATEMENT
Before Agreeing to Reaffirm a Debt, Review These Important Disclosures:

SUMMARY OF REAFFIRMATION AGREEMENT
This Summary is made pursuant to the requirements of the Bankruptcy Code.

AMOUNT REAFFIRMED

a. The amount of debt you have agreed to reaffirm: $
b. All fees and costs accrued as of the date of this

disclosure statement, related to the amount of debt

shown in a., above: $
C. The total amount you have agreed to reaffirm

(Debt and fees and costs) (Add lines a. and b.): $

Your credit agreement may obligate you to pay additional amounts which may come
due after the date of this disclosure. Consult your credit agreement.
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ANNUAL PERCENTAGE RATE

[The annual percentage rate can be disclosed in different ways, depending on the type of debt.]

a. If the debt is an extension of “credit” under an “open end credit plan,” as those terms
are defined in § 103 of the Truth in Lending Act, such as a credit card, the creditor may disclose
the annual percentage rate shown in (i) below or, to the extent this rate is not readily available or
not applicable, the simple interest rate shown in (ii) below, or both.

(i) The Annual Percentage Rate disclosed, or that would have been disclosed, to
the debtor in the most recent periodic statement prior to entering into the
reaffirmation agreement described in Part B below or, if no such periodic
statement was given to the debtor during the prior six months, the annual
percentage rate as it would have been so disclosed at the time of the disclosure
statement: %.

— And/Or ---

(if) The simple interest rate applicable to the amount reaffirmed as of the date
this disclosure statement is given to the debtor: %. If different
simple interest rates apply to different balances included in the amount
reaffirmed, the amount of each balance and the rate applicable to it are:

$ @ %;
$ @ %:
$ @ %.

b. If the debt is an extension of credit other than under than an open end credit plan, the
creditor may disclose the annual percentage rate shown in (i) below, or, to the extent this rate is
not readily available or not applicable, the simple interest rate shown in (ii) below, or both.

(i) The Annual Percentage Rate under 8128(a)(4) of the Truth in Lending Act, as
disclosed to the debtor in the most recent disclosure statement given to the debtor
prior to entering into the reaffirmation agreement with respect to the debt or, if no
such disclosure statement was given to the debtor, the annual percentage rate as it
would have been so disclosed: %.

— And/Or ---

(if) The simple interest rate applicable to the amount reaffirmed as of the date
this disclosure statement is given to the debtor: %. If different
simple interest rates apply to different balances included in the amount
reaffirmed,
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the amount of each balance and the rate applicable to it are:

$ @ %;
$ @ %;
$ @ %.

c. If the underlying debt transaction was disclosed as a variable rate transaction on the
most recent disclosure given under the Truth in Lending Act:

The interest rate on your loan may be a variable interest rate which changes from
time to time, so that the annual percentage rate disclosed here may be higher or
lower.

d. If the reaffirmed debt is secured by a security interest or lien, which has not been
waived or determined to be void by a final order of the court, the following items or types of
items of the debtor’s goods or property remain subject to such security interest or lien in
connection with the debt or debts being reaffirmed in the reaffirmation agreement described in
Part B.

Item or Type of Item Original Purchase Price or Original Amount of Loan

Optional---At the election of the creditor, a repayment schedule using one or a combination of
the following may be provided:

Repayment Schedule:

Your first payment in the amount of $ is due on (date), but the future
payment amount may be different. Consult your reaffirmation agreement or credit agreement, as
applicable.

---0Or---
Your payment schedule will be: (number) payments in the amount of $
each, payable (monthly, annually, weekly, etc.) on the (day) of each

(week, month, etc.), unless altered later by mutual agreement in writing.
---0Or---

A reasonably specific description of the debtor’s repayment obligations to the extent known by
the creditor or creditor’s representative.
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2. INSTRUCTIONS AND NOTICE TO DEBTOR

Reaffirming a debt is a serious financial decision. The law requires you to take certain
steps to make sure the decision is in your best interest. If these steps are not completed, the
reaffirmation agreement is not effective, even though you have signed it.

1. Read the disclosures in this Part A carefully. Consider the decision to reaffirm
carefully. Then, if you want to reaffirm, sign the reaffirmation agreement in Part B (or you may
use a separate agreement you and your creditor agree on).

2. Complete and sign Part D and be sure you can afford to make the payments you are
agreeing to make and have received a copy of the disclosure statement and a completed and
signed reaffirmation agreement.

3. If you were represented by an attorney during the negotiation of your reaffirmation
agreement, the attorney must have signed the certification in Part C.

4. If you were not represented by an attorney during the negotiation of your reaffirmation
agreement, you must have completed and signed Part E.

5. The original of this disclosure must be filed with the court by you or your creditor. If a
separate reaffirmation agreement (other than the one in Part B) has been signed, it must be
attached.

6. If the creditor is not a Credit Union and you were represented by an attorney during
the negotiation of your reaffirmation agreement, your reaffirmation agreement becomes effective
upon filing with the court unless the reaffirmation is presumed to be an undue hardship as
explained in Part D. If the creditor is a Credit Union and you were represented by an attorney
during the negotiation of your reaffirmation agreement, your reaffirmation agreement becomes
effective upon filing with the court.

7. If you were not represented by an attorney during the negotiation of your reaffirmation
agreement, it will not be effective unless the court approves it. The court will notify you and the
creditor of the hearing on your reaffirmation agreement. You must attend this hearing in
bankruptcy court where the judge will review your reaffirmation agreement. The bankruptcy
court must approve your reaffirmation agreement as consistent with your best interests, except
that no court approval is required if your reaffirmation agreement is for a consumer debt secured
by a mortgage, deed of trust, security deed, or other lien on your real property, like your home.
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YOUR RIGHT TO RESCIND (CANCEL) YOUR REAFFIRMATION AGREEMENT

You may rescind (cancel) your reaffirmation agreement at any time before the
bankruptcy court enters a discharge order, or before the expiration of the 60-day period that
begins on the date your reaffirmation agreement is filed with the court, whichever occurs later.
To rescind (cancel) your reaffirmation agreement, you must notify the creditor that your
reaffirmation agreement is rescinded (or canceled).

Frequently Asked Questions:

What are your obligations if you reaffirm the debt? A reaffirmed debt remains your
personal legal obligation. It is not discharged in your bankruptcy case. That means that if you
default on your reaffirmed debt after your bankruptcy case is over, your creditor may be able to
take your property or your wages. Otherwise, your obligations will be determined by the
reaffirmation agreement which may have changed the terms of the original agreement. For
example, if you are reaffirming an open end credit agreement, the creditor may be permitted by
that agreement or applicable law to change the terms of that agreement in the future under
certain conditions.

Are you required to enter into a reaffirmation agreement by any law? No, you are not
required to reaffirm a debt by any law. Only agree to reaffirm a debt if it is in your best interest.
Be sure you can afford the payments you agree to make.

What if your creditor has a security interest or lien? Your bankruptcy discharge does not
eliminate any lien on your property. A ““lien’” is often referred to as a security interest, deed of
trust, mortgage or security deed. Even if you do not reaffirm and your personal liability on the
debt is discharged, because of the lien your creditor may still have the right to take the security
property if you do not pay the debt or default on it. If the lien is on an item of personal property
that is exempt under your State’s law or that the trustee has abandoned, you may be able to
redeem the item rather than reaffirm the debt. To redeem, you make a single payment to the
creditor equal to the current value of the security property, as agreed by the parties or determined
by the court.

NOTE: When this disclosure refers to what a creditor “*‘may’’ do, it does not use
the word “may’’ to give the creditor specific permission. The word ““may’’ is
used to tell you what might occur if the law permits the creditor to take the action.
If you have questions about your reaffirming a debt or what the law requires,
consult with the attorney who helped you negotiate this agreement reaffirming a
debt. If you don’t have an attorney helping you, the judge will explain the effect
of your reaffirming a debt when the hearing on the reaffirmation agreement is
held.



P.6

PART B: REAFFIRMATION AGREEMENT.

I (we) agree to reaffirm the debts arising under the credit agreement described below.

1. Brief description of credit agreement:

2. Description of any changes to the credit agreement made as part of this reaffirmation

agreement:

SIGNATURE(S):

Borrower:

Co-borrower, if also reaffirming these debts:

(Print Name)

(Print Name)

(Signature)
Date:

Accepted by creditor:

(Print Name)

(Signature)

Date of creditor acceptance:

(Signature)
Date:
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PART C: CERTIFICATION BY DEBTOR’S ATTORNEY (IF ANY).
[Check each applicable box.]

[1 1 hereby certify that (1) this agreement represents a fully informed and voluntary
agreement by the debtor; (2) this agreement does not impose an undue hardship on the debtor or
any dependent of the debtor; and (3) | have fully advised the debtor of the legal effect and
consequences of this agreement and any default under this agreement.

L1 [If applicable and the creditor is not a Credit Union.] A presumption of undue

hardship has been established with respect to this agreement. In my opinion, however, the
debtor is able to make the required payment.

Printed Name of Debtor’s Attorney:

Signature of Debtor’s Attorney:

Date:
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PART D: DEBTOR’S STATEMENT IN SUPPORT OF REAFFIRMATION AGREEMENT

1. I believe this reaffirmation agreement will not impose an undue hardship on my
dependents or me. I can afford to make the payments on the reaffirmed debt because my
monthly income (take home pay plus any other income received) is $ , and my actual
current monthly expenses including monthly payments on post-bankruptcy debt and other
reaffirmation agreements total $ , leaving $ to make the required payments
on this reaffirmed debt. | understand that if my income less my monthly expenses does not
leave enough to make the payments, this reaffirmation agreement is presumed to be an undue
hardship on me and must be reviewed by the court. However, this presumption may be
overcome if | explain to the satisfaction of the court how I can afford to make the payments
here:

2. Either: | received a copy of the Reaffirmation Disclosure Statement in Part A and a
completed and signed reaffirmation agreement.

—Or ---
[If the creditor is a Credit Union and the debtor is represented by an attorney] |
believe this reaffirmation agreement is in my financial interest. | can afford to make the

payments on the reaffirmed debt. | received a copy of the Reaffirmation Disclosure Statement
in Part A and a completed and signed reaffirmation agreement.

Signed:

(Debtor)

(Joint Debtor, if any)
Date:
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PART E: MOTION FOR COURT APPROVAL
(To be completed only if the debtor is not represented by an attorney.)

MOTION FOR COURT APPROVAL OF REAFFIRMATION AGREEMENT

I (we), the debtor(s), affirm the following to be true and correct:
I am not represented by an attorney in connection with this reaffirmation agreement.
I believe this reaffirmation agreement is in my best interest based on the income and

expenses | have disclosed in my Statement in Support of this reaffirmation agreement, and
because (provide any additional relevant reasons the court should consider):

Therefore, | ask the court for an order approving this reaffirmation agreement.

Signed:

(Debtor)

(Joint Debtor, if any)

Date:




United States Bankruptcy Court
District of

Inre : Case No.
Debtor Chapter

ORDER APPROVING REAFFIRMATION AGREEMENT

The debtor(s) have filed a motion for approval of the
(Name(s) of debtor(s))

reaffirmation agreement dated made between the debtor(s) and
(Date of agreement)
. The court held the hearing required by 11 U.S.C. § 524(d)

(Name of creditor)
on notice to the debtor(s) and the creditor on

(Date)

COURT ORDER:  The court grants the debtor’s motion and approves the reaffirmation
agreement described above.

BY THE COURT

Date:

United States Bankruptcy Judge





